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Objectives and scope of the paper 

This legal brief aims to provide a simplified overview of the international legal framework 

regulating the use of force in law enforcement operations, and its application in occupied 

territory. More specifically, it provides an accessible guide to the international legal rules 

applicable to Israel and the Israeli security forces (ISF)1 executing such functions in the 

occupied Palestinian territory (oPt), especially in the West Bank.2 On the basis of the 

requirements of international law that it surveys, the brief outlines concrete changes—in law, 

policy and practice—that the Israeli authorities must implement in the oPt.3 In so doing, the 

brief seeks to assist stakeholders in the oPt by furnishing them with clear guidance on 

appropriate language to use in their engagements with duty bearers with regard to the use 

of force, including guidance specific to each stage of law enforcement operations. 

Given its objective, the scope of the brief is limited to addressing the most pertinent issues 

evident from documented patterns of conduct. Accordingly, while it does touch on a number 

of illustrative examples concerning recent events in which the ISF appeared to deploy 

excessive force, the brief does not go into a detailed analysis of specific incidents or cases, or 

an extensive factual account of the context more widely.  

 

  

 
1 The ISF comprise military and police forces as well as other units that carry out law enforcement and related functions. 
2 While this brief focuses on the practices in the rest of the West Bank, outside of East Jerusalem, given the concentration of 

incidents in this part of the oPt this year, it should be emphasized that Israel and forces operating on its behalf are bound by 

the international legal rules specified in this brief for all law enforcement operations anywhere in the oPt. 
3 The Diakonia IHL Centre has published other related material on this topic. See, e.g., Diakonia IHL Centre, “The Use of Force 

in Law Enforcement in the Occupied Palestinian Territory: Questions and Answers”, December 2021 (Use of Force Q&A), 

available at: https://www.diakonia.se/ihl/news/use-of-force-israel-law-enforcement/; Diakonia IHL Centre, “Resurging 

Violence and Hostilities in Israel-Palestine: Legal Brief”, 18 May 2021, available at: 

https://www.diakonia.se/ihl/news/resurging-violence-in-israel-palestine/.  

https://www.diakonia.se/ihl/news/use-of-force-israel-law-enforcement/
https://www.diakonia.se/ihl/news/resurging-violence-in-israel-palestine/
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Key definitions and clarifications 

For the purpose of this brief:  

Conduct of hostilities: refers to the means and methods of warfare that parties to an armed 

conflict employ against one another. Unlike law enforcement operations, which are regulated 

by standards set in international human rights law (IHRL), the conduct of hostilities is 

governed exclusively by international humanitarian law (IHL). The IHL rules on the conduct of 

hostilities seek to balance between considerations of military necessity and humanity. To that 

end, they set certain limitations on the use of force by the belligerents. These limitations are 

generally less constraining than those established in the IHRL rules on the use of force in law 

enforcement.  

Law enforcement: refers to the exercise of police powers by State authorities, in particular 

arrest and detention.4 This includes situations where such powers are exercised by a State’s 

military or security forces.5 Law enforcement operations may be planned in advance or a 

spontaneous response to an ad hoc event necessitating measures to maintain or restore 

public order.6 Such operations may serve different purposes, for instance, the search and 

arrest of a crime suspect; the policing of assemblies; or the enforcement of movement 

restrictions such as roadblocks, amongst others.  

Military operations: In general, the term is often used in IHL to refer to hostilities, as well as 

other operations carried out by State armed forces. In the context of the oPt specifically, the 

common reference to “military operations” with regard to Israeli operations in the West Bank 

can be misleading. It may be understood to imply “combat activities”, however, the term is in 

fact used to indicate that the operation is being carried out by military forces (as opposed to 

non-military forces such as the police force). It refers then to the type of forces implementing 

the operations and not to the nature of the operations themselves, which are exclusively law 

enforcement operations.  

Potentially lethal force: denotes any force employed that could potentially cause death or 

serious injury. Using firearms or shooting live ammunition automatically qualifies as 

potentially lethal force.7 As per the UN Guidance on Less-Lethal Weapons in Law 

 
4 United Nations (UN) Office of the High Commissioner for Human Rights (OHCHR), “Code of Conduct for Law Enforcement 

Officials”, adopted 17 December 1979, Commentary to Art. 1, para. 1, available at: https://www.ohchr.org/en/instruments-

mechanisms/instruments/code-conduct-law-enforcement-officials, cited in Marco Longobardo, The Use of Armed Force in 

Occupied Territory, Cambridge University Press (2018), p. 185.  
5 OHCHR, “Basic Principles on the Use of Force and Firearms by Law Enforcement Officials”, adopted by the Eighth UN 

Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990, fn. 1 

to preamble, available at: https://www.ohchr.org/sites/default/files/firearms.pdf.  
6 See, e.g., Geneva Academy, “Use of Force in Law Enforcement and the Right to Life: The Role of the Human Rights Council”, 

November 2016, p. 17, available at: https://www.geneva-academy.ch/joomlatools-files/docman-files/in-brief6_WEB.pdf.  
7 Amnesty International, “Use of Force: Guidelines for Implementation of the UN Basic Principles on the Use of Force and 

Firearms by Law Enforcement Officials – Short Version”, August 2016, p. 24, available at: 
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Enforcement,8 there are certain categories of weapons such as batons or tasers that are 

considered “less lethal” – i.e., their use does not per se amount to potentially lethal force, but 

it can still lead to serious injury or death in practice.9 Intentionally lethal force in turn 

describes a force that is used with intent to kill.10  

Situations of violence: There can be long periods of relative calm in the context of occupation. 

Even when violence occurs or increases, this does not simply transform it into acts of 

“hostilities”. The existence of a situation of violence, in itself, does not automatically lead to 

a change of the legal framework governing the use of force from law enforcement to that of 

conduct of hostilities (see above). Relatedly, the coverage of operations by the media and 

their reporting by other organizations monitoring the situation may involve references to 

terms such as “clashes” or “confrontations”, which again may be misleading. It must be 

underlined that these are not legal but descriptive terms.  

Use of force: refers to “any constraint imposed on a person”11 in the context of law 

enforcement. Law enforcement officials generally have different levels and types of force at 

their disposal, with the most important distinction being between non-lethal, potentially 

lethal, and intentionally lethal force. The term “use of force” also has other meanings that are 

beyond the scope of this paper, notably the use of force by parties to an armed conflict in the 

conduct of hostilities,12 and the use of force between States, which is prohibited under 

international law.13 

 

 

  

 
https://www.amnesty.nl/content/uploads/2017/01/ainl_guidelines_use_of_force_short_version_0.pdf?x79902; Use of 

Force Q&A, p. 10. 
8 OHCHR, “Guidance on Less-Lethal Weapons in Law Enforcement”, 2020 (UN Guidance on Less-Lethal Weapons), available 

at: https://www.ohchr.org/sites/default/files/Documents/HRBodies/CCPR/LLW_Guidance.pdf.  
9 Amnesty International, “Use of Force: Guidelines for Implementation of the UN Basic Principles on the Use of Force and 

Firearms by Law Enforcement Officials”, August 2015, p. 104, available at: https://www.amnestyusa.org/wp-

content/uploads/2017/04/amnesty_international_guidelines_on_use_of_force-2.pdf.  
10 Use of Force Q&A, p. 11 and the references cited therein. 
11 International Committee of the Red Cross (ICRC), “The use of force in law enforcement operations”, 6 April 2022, p. 2, 

available at: https://www.icrc.org/en/document/use-force-law-enforcement-operations. 
12 See, e.g., Diakonia IHL Centre, “Thematic Note 4: Hostilities”, 14 June 2021, available at: 

https://www.diakonia.se/ihl/news/hostilities-in-israel-palestine/.  
13 UN Charter, Art. 2(4).  
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Common confusions 

 

Self-defence 

In the context of law enforcement, self-defence or the defence of others against an imminent 

threat to life or limb may require law enforcement officers to use potentially lethal force (as 

elaborated further in Part 3).14 This should not be conflated with a different meaning of self-

defence, in relation to States, and the use of force in such context. The UN Charter prohibits 

the use of force amongst States, except where the use of force has been authorized by the 

UN Security Council to maintain or restore international peace and security, or if a State is 

exercising its inherent right of (individual or collective) self-defence against an armed attack.15 

An occupying power cannot rely on self-defence of the State as a general objective or blanket 

justification for every specific instance of the use of force by its forces in law enforcement 

operations in occupied territory. 

 

Armed resistance 

The term “armed resistance” has sometimes been used as a descriptive term to refer to acts 

of individuals who attack the ISF in the West Bank. From a legal perspective, if an individual 

commits any acts of violence, the law enforcement response to such situations continues to 

be regulated by the rules of IHRL that govern law enforcement operations. This applies also 

to individuals who are members of groups engaging in such violence, as long as the situation 

is not one of hostilities (see above).  

Armed resistance can also refer to other things that have specific meaning in IHL but are less 

relevant for the context of this brief and hence omitted.    

 

  

 
14 Human Rights Committee, “General comment No. 36 (2018) on article 6 of the International Covenant on Civil and Political 

Rights, on the right to life”, 30 October 2018 (General Comment 36), para. 12, available at: https://www.ohchr.org/en/calls-

for-input/general-comment-no-36-article-6-right-life. 
15 United Nations Charter, “Chapter VII: 

Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression”, available at: 

https://www.un.org/en/about-us/un-charter/chapter-7.  
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(Counter-)Terrorism 

Under international law, there is no universally agreed definition of “terrorism”.16 That being 

said, many States have adopted different definitions in their domestic legislations, 

criminalizing conduct falling therein. These definitions, usually vague, may encompass a wide 

range of activities, from suicide bombings to mere criticism of a government. Furthermore, it 

is not uncommon for States to label certain groups as terrorist organizations. However, that 

a person or a group is identified as “terrorist” by a State does not have an impact on the legal 

framework governing the use of force against them. There is no separate international legal 

framework for use of force in counter-terrorism operations. Rather, the applicable paradigm 

– that of law enforcement or conduct of hostilities – must be determined based on the usual 

criteria (see below). In the same vein, labelling certain conduct, even if violent, as “terrorist” 

is not a valid legal justification for using a higher level of force than is allowed by the applicable 

paradigm.  

  

 
16 See, e.g., Report of the Special Rapporteur on the promotion and protection of human rights and fundamental freedoms 

while countering terrorism, 22 December 2010, A/HRC/16/51, para. 27; OHCHR, “OHCHR and terrorism and violent 

extremism”, available at: https://www.ohchr.org/en/terrorism; OHCHR, “Fact Sheet No. 32: Human Rights, Terrorism and 

Counter-Terrorism”, 2008, p. 5, available at: 

https://www.ohchr.org/sites/default/files/Documents/Publications/Factsheet32EN.pdf. See also Maurice Flory and Rosalyn 

Higgins (eds.), Terrorism and International Law, Routledge (2014). 
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Roadmap for using the brief 

This legal brief is structured in four parts.  

Part 1 provides a contextual overview, as a preface to the problems in the use of force in law 

enforcement operations in the oPt. It also briefly surveys the international legal framework 

governing such use of force. 

Part 2 first explains the requirements that international law imposes on States with regard to 

the enactment of rules governing the use of force in law enforcement operations undertaken 

on their behalf. It then continues to clarify structural prerequisites that States must put in 

place in order to ensure that law enforcement operations can in effect be carried out in 

accordance with the law.   

Part 3 elaborates on the cumulative principles any use of force must comply with, and how 

law enforcement functions should be discharged responsibly in practice when conducting 

operations.  

Part 4 concerns accountability; it details the obligations of States stemming from instances of 

(potential or alleged) violations of the legal framework governing the use of force. 
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PART 1 | BACKGROUND 

 

1. Contextual overview 

“2022 is the deadliest year for Palestinians in the West Bank.” 17 This statistic has headlined 

recent reports about the use of force in the oPt, as this year has seen the highest number of 

fatalities in the West Bank since OCHA started systematically recording them in 2005.18 As of 

15 December 2022, a total of 150 Palestinians have been killed in 2022 alone by Israeli forces 

in the West Bank.19 More than 9000 Palestinians have also been injured this year, by Israeli 

forces in the West Bank.20 

 

 

*According to data from OCHA’s database on casualties, and latest figures for 2022 from OHCHR (as of 14 

December 2022) 

Concerns have been raised that this recent spike in fatalities and injuries in 2022 stems from 

increasing use of excessive force, including live ammunition, by the ISF. This warrants 

systematically reviewing practices, policies, and even laws to identify possible causes and 

 
17 Since the UN Office for the Coordination of Humanitarian Affairs (OCHA) started recording fatalities in 2005. 
18 See, e.g., UN, “2022 Among Deadliest Years for Palestinians in West Bank, Middle East Peace Process Coordinator Tells 

Security Council”, 28 October 2022, available at: https://press.un.org/en/2022/sc15086.doc.htm; OCHA, “Protection of 

Civilians Report | 11– 24 October 2022”, 1 November 2022, available at: https://www.ochaopt.org/poc/11-24-october-2022; 

OCHA, “Protection of Civilians Report | 25 October – 7 November 2022”, 13 November 2022, available at: 

https://www.ochaopt.org/poc/25-october-7-November-2022. 
19 OHCHR, “Israel: UN experts condemn record year of Israeli violence in the occupied West Bank”, 15 December 2022, 

available at: https://www.ohchr.org/en/press-releases/2022/12/israel-un-experts-condemn-record-year-israeli-violence-

occupied-west-bank.  
20 OCHA, “Protection of Civilians Report | 8 – 21 November 2022”, 25 November 2022, available at: 

https://www.ochaopt.org/poc/8-21-november-2022. 
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https://press.un.org/en/2022/sc15086.doc.htm
https://www.ochaopt.org/poc/11-24-october-2022
https://www.ochaopt.org/poc/25-october-7-November-2022
https://www.ohchr.org/en/press-releases/2022/12/israel-un-experts-condemn-record-year-israeli-violence-occupied-west-bank
https://www.ohchr.org/en/press-releases/2022/12/israel-un-experts-condemn-record-year-israeli-violence-occupied-west-bank
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address them effectively to ensure that any use of force is confined to the permissible limits 

set by IHRL. While the situation in 2022 is particularly alarming, it is also a continuation of a 

wider trend – recurring cycles of violence and, on the whole, the persistent oppression that 

Palestinians endure under Israeli occupation. Indeed, reports of excessive use of force by the 

ISF in law enforcement situations in the oPt,21 including against children,22 have been a matter 

of longstanding concern.  

Of the many operations and incidents documented in 2022, some in particular underscore 

concerns about the Israeli forces’ approach to the maintenance and restoration of law and 

order in the oPt,23 which will be elaborated in the rest of the brief. 

Notably, after a series of attacks carried out in Israel in March and April 2022, the ISF 

conducted intensive operations especially in Jenin and Nablus in search of the perpetrators.24 

These ISF operations have not ceased, and rather, it is apparent that there is a wider ongoing 

campaign allegedly to prevent further attempts at attacks in Israel and on the ISF.25 This 

increased after the killing of Israeli soldiers especially in October.26 A substantial number of 

operations, including search and arrest operations, involved frequent and high levels of 

force.27 These have included planned operations deploying weapons of high force typically 

 
21 For a comprehensive overview see OCHA oPt, “Data on casualties”, available at: https://www.ochaopt.org/data/casualties. 
22 See, e.g., Annual Report of the Special Representative of the Secretary General for Children and Armed Conflict, 23 June 

2022, A/76/871-S/2022/493, paras. 92-93. For 2022 data see Save the Children, “2022 Becomes the Deadliest Year for 

Palestinian Children in the West Bank in Over 15 Years”, 23 November 2022, available at: 

https://www.savethechildren.net/news/2022-becomes-deadliest-year-palestinian-children-west-bank-over-15-years-save-

children. 
23 See, e.g., Areej Hazboun and Joseph Krauss, “Israeli PM rejects calls to change army rules of engagement”, The Associated 

Press, 7 September 2022, available at: https://apnews.com/article/middle-east-israel-journalists-yair-lapid-

439fcf0a7522e758d3307c522bb847ef. 
24 See, e.g., Joseph Krauss, “Palestinians in Jenin evoke painful past as violence flares”, The Associated Press, 16 April 2022, 

available at: https://apnews.com/article/middle-east-israel-tel-aviv-west-bank-violence-

fb6700b529370510f5bbc8afd3720d71; DW News, “Israel army raids West Bank town as tensions soar”, 10 April 2022, 

available at: https://www.dw.com/en/israel-army-raids-west-bank-town-as-tensions-soar/a-61424549. 
25 This has been named “Operation Break the Wave”, in relation to the so-called “Wave of Terror” in 2022. 
26 Particularly in October, there was a quick escalation of violence. Shu’afat refugee camp was closed from 8 October until 

after Israeli forces found and killed the perpetrator on 19 October who shot an Israeli soldier at a checkpoint near Shu’afat 

refugee camp. See, e.g., Abeer Salman, “Life gets more unbearable for Palestinians in Jerusalem’s only refugee camp”, CNN, 

21 October 2022, available at: https://edition.cnn.com/2022/10/21/middleeast/jerusalem-camp-palestinians-mime-

intl/index.html; Yael Freidson, “Life in the Palestinian Shoafat Refugee Camp Stopped After Saturday’s Shooting”, Ha’aretz, 

12 October 2022, available at: https://www.haaretz.com/middle-east-news/palestinians/2022-10-12/ty-

article/.premium/life-in-shoafat-refugee-camp-stopped-after-saturdays-shooting-and-hasnt-resumed/00000183-cd59-

dd0d-af97-ed7b51b40000. Severe movement restrictions were also imposed on Nablus from 11 October, when an Israeli 

soldier was killed, which were only lifted on 3 November. See, e.g., OCHA, “Protection of Civilians Report | 11 – 24 October 

2022”, 1 November 2022, available at: https://www.ochaopt.org/poc/11-24-october-2022; Yaniv Kubovich, “Israel Lifts All 

Movement Restrictions on Nablus, Opens Entrances to the City After Three Week Closure”, Ha’aretz, 3 November 2022, 

available at: https://www.haaretz.com/israel-news/2022-11-03/ty-article/.premium/israel-lifts-movement-restrictions-on-

nablus-opens-all-entrances-to-the-city/00000184-3c60-dc95-a3c4-7cfa2c640000. 
27 See, e.g., OCHA, “Protection of Civilians Report | 11 – 24 October 2022”, 1 November 2022, available at: 

https://www.ochaopt.org/poc/11-24-october-2022; Zena Al Tahhan, “Palestinians strike against Israeli siege on Jerusalem 

camp”, Al Jazeera, 12 October 2022, available at: https://www.aljazeera.com/news/2022/10/12/palestinians-strike-against-

israeli-siege-jerusalem-camp.  

https://www.ochaopt.org/data/casualties
https://apnews.com/article/middle-east-israel-journalists-yair-lapid-439fcf0a7522e758d3307c522bb847ef
https://apnews.com/article/middle-east-israel-journalists-yair-lapid-439fcf0a7522e758d3307c522bb847ef
https://apnews.com/article/middle-east-israel-tel-aviv-west-bank-violence-fb6700b529370510f5bbc8afd3720d71
https://apnews.com/article/middle-east-israel-tel-aviv-west-bank-violence-fb6700b529370510f5bbc8afd3720d71
https://www.dw.com/en/israel-army-raids-west-bank-town-as-tensions-soar/a-61424549
https://edition.cnn.com/2022/10/21/middleeast/jerusalem-camp-palestinians-mime-intl/index.html
https://edition.cnn.com/2022/10/21/middleeast/jerusalem-camp-palestinians-mime-intl/index.html
https://www.haaretz.com/middle-east-news/palestinians/2022-10-12/ty-article/.premium/life-in-shoafat-refugee-camp-stopped-after-saturdays-shooting-and-hasnt-resumed/00000183-cd59-dd0d-af97-ed7b51b40000
https://www.haaretz.com/middle-east-news/palestinians/2022-10-12/ty-article/.premium/life-in-shoafat-refugee-camp-stopped-after-saturdays-shooting-and-hasnt-resumed/00000183-cd59-dd0d-af97-ed7b51b40000
https://www.haaretz.com/middle-east-news/palestinians/2022-10-12/ty-article/.premium/life-in-shoafat-refugee-camp-stopped-after-saturdays-shooting-and-hasnt-resumed/00000183-cd59-dd0d-af97-ed7b51b40000
https://www.ochaopt.org/poc/11-24-october-2022
https://www.haaretz.com/israel-news/2022-11-03/ty-article/.premium/israel-lifts-movement-restrictions-on-nablus-opens-all-entrances-to-the-city/00000184-3c60-dc95-a3c4-7cfa2c640000
https://www.haaretz.com/israel-news/2022-11-03/ty-article/.premium/israel-lifts-movement-restrictions-on-nablus-opens-all-entrances-to-the-city/00000184-3c60-dc95-a3c4-7cfa2c640000
https://www.ochaopt.org/poc/11-24-october-2022
https://www.aljazeera.com/news/2022/10/12/palestinians-strike-against-israeli-siege-jerusalem-camp
https://www.aljazeera.com/news/2022/10/12/palestinians-strike-against-israeli-siege-jerusalem-camp
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used in hostilities, such as shoulder-fired explosive projectiles, and intentionally lethal force 

targeting certain pre-identified individuals instead of arresting them. Such practices go 

against the fundamental principle of restraint and other limitations on the use of force in law 

enforcement and are reminiscent of techniques used in hostilities. 

The specific incident of the killing of the Palestinian-American journalist Shireen Abu Akleh 

while she was covering a military raid in the Jenin refugee camp on 11 May 2022 commanded 

significant international attention.28 Even in the face of strong international public pressure 

in such a high-profile case,29 the investigation process and outcomes have demonstrated the 

systemic deficiencies hindering rather than ensuring justice and accountability. 

 

 

*Israeli police attack the funeral of Shireen Abu Akleh in the French hospital in Jerusalem, 13 May 2022. 

ActiveStills/OrenZiv. 

 
28 Zena Al Tahhan, “Shireen Abu Akleh: Al Jazeera reporter killed by Israeli forces”, Al Jazeera, 12 May 2022, available at: 

https://www.aljazeera.com/news/2022/5/11/shireen-abu-akleh-israeli-forces-kill-al-jazeera-journalist.  
29 State Department Press Briefing, 20 May 2022, available at: https://www.state.gov/briefings/department-press-briefing-

may-20-2022/; Al Jazeera, “UK MPs call for independent probe into Abu Akleh killing”, 16 May 2022, available at: 

https://www.aljazeera.com/news/2022/5/16/uk-mps-call-for-independent-probe-into-abu-akleh-killing; EEAS Press 

Release, “Israel/Palestine: Statement by the Spokesperson on the Killing of Al Jazeera journalist”, 11 May 2022, available 

at: https://www.eeas.europa.eu/eeas/israelpalestine-statement-spokesperson-killing-al-jazeera-journalist_en. 

https://www.aljazeera.com/news/2022/5/11/shireen-abu-akleh-israeli-forces-kill-al-jazeera-journalist
https://www.state.gov/briefings/department-press-briefing-may-20-2022/
https://www.state.gov/briefings/department-press-briefing-may-20-2022/
https://www.aljazeera.com/news/2022/5/16/uk-mps-call-for-independent-probe-into-abu-akleh-killing
https://www.eeas.europa.eu/eeas/israelpalestine-statement-spokesperson-killing-al-jazeera-journalist_en
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Over the course of 2022, the law enforcement response to waves of protests occurring in the 

West Bank has also entailed a recurrent pattern of violence, as crowds were dispersed with 

extreme force.30  

Failure to address the factors causing excessive use of force, and to de-escalate and reverse 

this trend, will likely result in the unwarranted and unlawful killing and injuring of many more 

people. The rest of this brief will point to areas where laws, policies, and practices seem to 

fall short of the requirements in IHRL, and where remedial action is required. 

 

2. Applicable legal framework  

As the occupying power, Israel is bound by both the rules of IHL and IHRL in the oPt. IHL and 

IHRL, which apply concurrently during occupation, contain distinct paradigms regulating the 

use of force: the conduct of hostilities paradigm and the law enforcement paradigm, 

respectively.    

The conduct of hostilities paradigm regulates the use of force during hostilities between 

parties to an armed conflict. The law enforcement paradigm, on the other hand, regulates the 

use of force by (State) authorities while discharging their duty to ensure public security, law, 

and order. The law enforcement paradigm is more restrictive as regards the permissible 

grounds, scope, and manner in which force may be used; therefore, the application of the 

correct paradigm is crucial to avoid “excessive, and unlawful, use of force”.31 

 

Israel has claimed that law enforcement operations during armed conflicts are 

governed by a distinct, third paradigm, which it refers to as “law enforcement 

in the law of armed conflict”.32 However, this claim has no basis in international 

law. In fact, international law unequivocally prescribes that law enforcement 

operations are governed by the same set of rules derived from IHRL both 

during armed conflicts and in peacetime.  

 
30 See, e.g., Al Jazeera, “Israeli police attack on Shireen Abu Akleh mourners sparks outcry”, 14 May 2022, available at: 

https://www.aljazeera.com/news/2022/5/14/israeli-police-attack-on-shireen-abu-akleh-mourners-sparks-outcry; Al 

Jazeera, “Israeli police scatter Palestinian protesters in Sheikh Jarrah”, 18 February 2022, available at: 

https://www.aljazeera.com/news/2022/2/18/israeli-police-scatter-palestinian-protesters-in-sheikh-jarrah; OCHA, 

“Protection of Civilians Report | 5 – 18 April 2022”, 23 April 2022, available at: https://www.ochaopt.org/poc/5-18-april-

2022.  
31 Diakonia IHL Centre, “Easy Guide to International Humanitarian Law”, 16 June 2021, p. 17, available at: 

https://www.diakonia.se/ihl/news/easy-guide-to-international-humanitarian-law/. See also ICRC Expert Meeting, 

“Occupation and Other Forms of Administration of Foreign Territory”, Report prepared and edited by Tristan Ferraro, March 

2012, pp. 109-130, available at: https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4094.pdf.  
32 Use of Force Q&A, pp. 7-9 and the references cited therein. 

https://www.aljazeera.com/news/2022/5/14/israeli-police-attack-on-shireen-abu-akleh-mourners-sparks-outcry
https://www.aljazeera.com/news/2022/2/18/israeli-police-scatter-palestinian-protesters-in-sheikh-jarrah
https://www.ochaopt.org/poc/5-18-april-2022
https://www.ochaopt.org/poc/5-18-april-2022
https://www.diakonia.se/ihl/news/easy-guide-to-international-humanitarian-law/
https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4094.pdf
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Under IHL, the occupying power has an obligation to (restore and) maintain, as far as possible, 

public order and civil life in the occupied territory.33 Compliance with this obligation may 

require conducting law enforcement operations, for example when policing assemblies,34 

which are governed by the law enforcement paradigm derived from IHRL. By contrast, the 

conduct of hostilities paradigm rooted in IHL applies exclusively in the context of hostilities.35  

 

Israel, as the occupying power in the West Bank, has an obligation to maintain 

public order and civil life, and must comply with the strict requirements of the 

law enforcement paradigm when doing so. 

Law enforcement operations in occupied territories may come with their own 

specific challenges, in comparison to the operations carried out in a State’s 

own territory. The indigenous population of the occupied territory is likely to 

have an antagonistic attitude towards the occupying power’s forces—which, 

after all, represent a foreign power that has seized effective control over their 

country through force of arms—and are consequently more likely to resist and 

clash with those forces. Not surprisingly, therefore, occupations can be 

volatile, and occasionally go through periods of heightened violence. However, 

regardless of how the authorities refer to these situations, an increase in 

violence in itself does not automatically lead to a change in the paradigm 

governing the use of force.  

Similarly, the emergence of new (resistance) groups in the occupied territory 

would not in itself engender a shift from a law enforcement to a conduct of 

hostilities paradigm. For that to occur, the group(s) involved would need to be 

sufficiently organized to be a party to an armed conflict, and the armed clashes 

would have to reach the legally required level of intensity. In the West Bank, 

while there are recurring cycles of violence, and a general “resistance” against 

the occupying power, these do not amount to hostilities between the parties 

of the international armed conflict which Israel’s belligerent occupation 

perpetuates. Furthermore, available information does not lend any support to 

the conclusion that Israel is involved in separate non-international armed 

conflicts with organized armed groups in the West Bank, for example with the 

so-called “Lions’ Den”. Accordingly, Israel’s operations in the West Bank are 

governed by the law enforcement paradigm.  

 
33 Hague Regulations, Art. 43. 
34 Use of Force Q&A, p. 11 and the references cited therein. 
35 For example, Israel’s operation against armed groups in Gaza in the spring of 2021 (“Operation Guardian of the Walls”) 

was governed by the conduct of hostilities framework. 
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Key sources  

International Covenant on Civil and Political Rights 

The substance of the law enforcement paradigm is derived from IHRL. The “most relevant 

right”36 protected by IHRL in this regard is the right to life, which is enshrined in Article 6 of 

the International Covenant on Civil and Political Rights (ICCPR). Israel is a party to the ICCPR, 

and it is widely accepted that its international human rights obligations under the ICCPR 

extend to the oPt.37 

The exact content of a State’s obligation to respect and protect life has been clarified by, 

among others, the practice of competent human rights bodies and the development of 

standards for law enforcement officials. 

UN Code of Conduct for Law Enforcement Officials (Code of Conduct) 

The Code of Conduct, adopted by the UN General Assembly, is meant to be used by States 

within their framework of national legislation or practice, and act as a body of principles for 

observance by law enforcement officials. It articulates the principles and standards that law 

enforcement officials are expected to conform to, and the duty of law enforcement agencies 

to discipline themselves in this regard. 

UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials (Basic 

Principles) 

The Basic Principles are formulated to assist States in ensuring and promoting the proper role 

of law enforcement officials. They include provisions for governments, law enforcement 

agencies, as well as law enforcement officials in carrying out their duties. They make specific 

prescriptions on when and how force, including lethal force, may be permissible. Rules for 

certain situations are also established, namely the policing of unlawful assemblies, and of 

persons in custody or detention. Finally, the Basic Principles also require effective reporting 

and review procedures to be established and provide detail on how accountability needs to 

be ensured.  

While the Code of Conduct and Basic Principles are soft law instruments rather than 

international treaties, it is generally accepted that at least their core provisions represent 

articulations of authoritative legal rules governing the use of force.38  

 
36 ICRC, “The use of force in law enforcement operations”, 6 April 2022, p. 2, available at: 

https://www.icrc.org/en/document/use-force-law-enforcement-operations.  
37 See, e.g., Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 

paras. 102-11.  
38 See, e.g., Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 5 September 2006, A/61/311, 

para. 35 and Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 1 April 2014, A/HRC/26/36, 

para. 44. 
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PART 2 | LAW ENFORCEMENT: STRUCTURAL PREREQUISITES 

This part of the brief delineating the legal framework mainly correspond to the patterns of 

conduct of the Israeli forces, and is not necessarily exhaustive of all legal questions. 

 

1. Regulation of the use of force in law 

Article 6 of the ICCPR, which prohibits arbitrary deprivations of life, stipulates that the right 

to life “shall be protected by law”.39 This is an obligation in itself; States must enact 

appropriate legislation and regulations reflecting the principles governing the use of force by 

law enforcement officials (see Part 3), and providing for mechanisms to ensure accountability 

and effective remedies for victims of potential violations (see Part 4).40 Failure to do so may, 

as such, amount to a violation of the right to life. These rules apply at all times; exceptional 

but general circumstances, such as public emergencies, cannot be invoked for any 

derogations from them.41 

In occupied territories, the forces of the occupying power must respect the legislation 

applicable in the occupied territory. However, the occupying power may enact new legislation 

in order to fulfil its obligations under IHL (including the obligation to maintain public order 

and civil life), to maintain the orderly government of the territory, and to ensure its own 

security.42 Any new legislation passed by the occupying power must conform to the 

international framework governing the use of force.43 Additionally, the forces of the 

occupying power remain bound by their own national legislation on the use of force, as well 

as their codes of conduct and rules of engagement derived therefrom.44 

  

 
39 It should be noted that while the present brief focuses on the right to life, use of force during law enforcement operations 

may have an impact on a whole array of other rights, including the right to security of person (ICCPR Art. 9), the right to be 

protected from torture and other cruel, inhuman or degrading treatment (ICCPR Art. 7), and the right of peaceful assembly 

(ICCPR Art. 21). 
40 Basic Principles, Art. 1; General Comment 36, paras. 4 and 18. 
41 Basic Principles, Art. 8. Art. 4 of the ICCPR, which provides for derogations in times of public emergency, enumerates the 

right to life as a non-derogable right. 
42 Fourth Geneva Convention (GC IV), Art. 64(2).  
43 Report by the Secretary-General, “Israeli practices affecting the human rights of the Palestinian people in the Occupied 

Palestinian Territory, including East Jerusalem”, 14 September 2012, A/67/372, para. 17: “In the West Bank, Israeli forces act 

in a law-enforcement capacity and are therefore bound by article 6 of the International Covenant on Civil and Political Rights 

and article 43 of the Hague Regulations, in addition to general principles on the use of force by law enforcement officials, 

including the principles of necessity and proportionality contained in the Basic Principles on the Use of Force and Firearms 

by Law Enforcement Officials, 1990, and the Code of Conduct for Law Enforcement Officials, 1979 (see General Assembly 

resolution 34/169, annex).” 
44 The (continuous) applicability of the occupying power’s domestic framework to its forces operating in territory it occupies 

is based on personal, not territorial, jurisdiction. As such, it does not constitute an application of the occupying power’s 

domestic laws in the occupied territory, which is prohibited. 
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A complex patchwork of legal frameworks  

The conduct of ISF personnel and of civilians in the oPt is regulated by a diverse array of legal 

frameworks. In addition to applicable international norms elaborated in this brief, ISF 

personnel are subject to various provisions of Israeli public law that are binding upon them as 

agents of the State, as well as Israeli civil and criminal law applicable to all persons within 

Israel’s jurisdiction, and other Israeli legislation that applies specifically to members of the 

ISF. When operating in the West Bank, the ISF are further obliged to respect and enforce the 

local law applicable there, which includes the Ottoman, British Mandate, and Jordanian 

legislation that was in force prior to the Israeli occupation, and military orders subsequently 

enacted by the Israeli Military Commander. This local law is also binding upon Palestinian 

residents of the West Bank. It is this local law that the ISF are enforcing when engaging in law 

enforcement activities vis-à-vis Palestinians in the West Bank. At the same time, the rules that 

regulate the conduct of ISF personnel when they discharge such law enforcement functions 

are established in Israeli domestic law and regulations (including rules of engagement, codes 

of conduct, and other procedures).     

In practice, Israel does not have a uniform procedure for the use of force in law enforcement 

in the oPt, specifically in the West Bank, including East Jerusalem. First of all, it applies its own 

national legislation to East Jerusalem, in contravention of international law, whereas in the 

rest of the West Bank its administration is based on the law applicable in the occupied 

territory, including military orders. Second, the rules of engagement for Israeli law 

enforcement officials in East Jerusalem and the ISF in the rest of the West Bank differ in terms 

of procedures on the use of force.45 

The legislation governing the use of force during law enforcement operations is applicable to 

all State agents who carry out such operations. The type of operation (law enforcement as 

opposed to conduct of hostilities) is the only factor which determines the body of law 

applicable; whether the agents involved are part of the police forces or the military is 

irrelevant.46 Similarly, the varying terms that the authorities might employ to refer to such 

operations (e.g., “war” or “fight”) do not have an impact on the applicable legal framework. 

 
45 There are general rules of engagement that partly overlap for the different territories/areas under Israel’s control. 

However, these rules may differ according to the stated purpose of the operation (e.g., protecting a settlement or policing a 

demonstration), and the perception of the overall situation in the location (e.g., the Gaza border fence), amongst other 

considerations. 
46 General Comment 36, para. 13: “States parties are expected to take all necessary measures to prevent arbitrary deprivation 
of life by their law enforcement officials, including soldiers charged with law enforcement missions.” See also Basic Principles, 
fn. 1 to preamble: “In accordance with the commentary to article 1 of the Code of Conduct for Law Enforcement Officials, 
the term ‘law enforcement officials’ includes all officers of the law, whether appointed or elected, who exercise police 
powers, especially the powers of arrest or detention. In countries where police powers are exercised by military authorities, 
whether uniformed or not, or by State security forces, the definition of law enforcement officials shall be regarded as 
including officers of such services”; and Code of Conduct, Commentary to Art. 1: “(a) The term ‘law enforcement officials’, 
includes all officers of the law, whether appointed or elected, who exercise police powers, especially the powers of arrest or 
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In the oPt, all Israeli officials involved in law enforcement operations (be they police officers, 

soldiers, or others) are bound by international law governing the use of force in this context.  

In the transposition of international law to domestic law, States must ensure clarity and 

accessibility to everyone under their jurisdiction.47 In occupied territories, new legislation 

enacted by the occupying power must be published and available to the inhabitants of the 

territory in their own language.48 As for the rules of engagement of the occupying forces 

derived from the domestic law of the occupying power, it is best policy that they are also 

made public, if not completely, to an extent to allow the civilian population to understand 

under which circumstances force can be used against them.49 

 

2. Operationalizing the law 

Structurally, the organization of all State organs involved in law enforcement must ensure 

that this “public authority is exercised in a manner consistent with the need to respect and 

ensure the right to life, including establishing by law adequate institutions and procedures for 

preventing arbitrary deprivation of life, investigating and prosecuting potential cases of 

unlawful deprivation of life, meting out punishment and providing full reparation”.50  

Apart from legislation, which is the highest level of regulation, the operational regulations 

(such as manuals, rules of engagement, or codes of conduct) must also be sufficiently clear 

for the law enforcement officials to be able to carry out law enforcement operations in 

compliance with international law standards. While at the legislative level the framework can 

be laid down in principle, at the very least the operational regulations which are aimed at 

guiding officials in practice should refrain from introducing vague notions—such as 

“necessity” or “imminence”—without further clarification as to how they should be 

concretely interpreted, to prevent subjective assessments.51  Furthermore, notions which do 

not correspond to international law, or which are ambiguous or susceptible to vague 

interpretations broadening the circumstances under which force may be used, are 

problematic. For example, Israel’s classification of persons who incite others to violence 

during protests as “main instigators”52 introduces an additional, permissive, element to be 

 
detention. (b) In countries where police powers are exercised by military authorities, whether uniformed or not, or by State 
security forces, the definition of law enforcement officials shall be regarded as including officers of such services.” 
47 Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 1 April 2014, A/HRC/26/36, para. 57: 

“The laws in question must also be published and be accessible to the public.” 
48 GC IV, Art. 65. 
49 Peter Rowe, “The Rules of Engagement in Occupied Territory: Should They Be Published?”, Melbourne Journal of 

International Law 8, No. 2 (2007), p. 334. 
50 General Comment 36, para. 19. 
51 Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 23 May 2011, A/HRC/17/28, para. 93; 

Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 1 April 2014, A/HRC/26/36, para. 89. 
52 Use of Force Q&A, p. 10 and the references cited therein. 
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taken into consideration in making decisions regarding the level of force used, which 

contravenes the international legal framework. 

 

3. Preventive procedures  
 

a. Formation of the law enforcement task force 

The procedures include those pertaining to the formation of the law enforcement task force. 

At the initial stage, the recruitment of law enforcement officials must follow proper screening 

procedures, ensuring that those selected have “appropriate moral, psychological and physical 

qualities for the effective exercise of their functions”.53 Their psychological and physical 

fitness to perform their functions must furthermore be subjected to periodic review.54 Taking 

into account the particular difficulties of these functions, law enforcement officials must have 

access to stress counselling through their employers.55 To ensure proper monitoring of 

incidents of use of force, and accountability, law enforcement officials must be individually 

identifiable, and means available to them duly recorded.56 

 

The high numbers of incidents of excessive use of force by members of the ISF 

is indicative of a structural problem in the way that the Israeli military units 

operating in the West Bank are set up and deployed as well as inadequate 

monitoring of their activities. A striking example is the “Netzah Yehuda 

Battalion”, which has an exceptionally disturbing track record of abuse and 

excessive use of force against Palestinians in the West Bank.57  

 

b. Planning 

Development of appropriate regulations that govern the use of force is in itself not sufficient 

to ensure compliance by law enforcement officials. States must furthermore establish 

adequate procedures to ensure that the law enforcement operations are designed—planned, 

prepared, and conducted—in such a way as to minimize risk to human life and include 

 
53 Basic Principles, Art. 18. 
54 Basic Principles, Art. 18. 
55 Basic Principles, Art. 21. 
56 Joint report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association and the Special 

Rapporteur on extrajudicial, summary or arbitrary executions on the proper management of assemblies, 4 February 2016, 

A/HRC/31/66, para. 65. 
57 See, e.g., Natasha Roth-Rowland, “The unexceptional violence of Israel’s ’Haredi battalion’”, +972 Magazine, 28 February 

2022, available at: https://www.972mag.com/netzah-yehuda-israeli-army-abuse/; The Battalion has been temporarily 

removed from the West Bank, reportedly to return at the end of 2023: Emanuel Fabian, “Religious unit with reputation of 

rights abuses to exit West Bank for first time”, Times of Israel. 1 December 2022, available at: 

https://www.timesofisrael.com/religious-unit-with-reputation-of-rights-abuses-to-exit-west-bank-for-first-time/. 

https://www.972mag.com/netzah-yehuda-israeli-army-abuse/
https://www.timesofisrael.com/religious-unit-with-reputation-of-rights-abuses-to-exit-west-bank-for-first-time/
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precautions to avoid instances of use of force.58 A failure in the proper planning of the 

operation that places law enforcement officials in an otherwise avoidable situation in which 

they are compelled to resort to force, and consequently results in a loss of life, would 

constitute a violation of the right to life.59  

Planning is of special importance with respect to pre-planned activities, such as search and 

arrest operations, where law enforcement authorities have the opportunity to duly consider 

different factors which may impact the conduct of the operation. The high number of injuries 

and deaths occurring in search and arrest operations by the ISF in the oPt suggests a systemic 

problem in the planning of operations.  

 

c. Less-lethal means and adequate protection  

The use of firearms and other forms of lethal force is an extreme measure that should be 

applied only as a last resort. An important part of the planning stage is thus to allocate a range 

of less-lethal means appropriate for the specific operation so as to minimize the risk that 

recourse to lethal force will become necessary.60 For example, use of teargas in densely 

populated or confined areas has proven to be problematic,61 and should be avoided as much 

as possible. Additionally, the forces carrying out the operation must be equipped with 

adequate protection for the forces to avoid situations where the use of force in self-defence 

may be warranted.62 The law enforcement officials must therefore be equipped with both the 

means (including a range of appropriate weapons and protective equipment) and knowledge 

necessary to employ the differentiated levels of force required to discharge their duties. 

Taking into account that the use of “less-lethal” means may nevertheless result in injury or 

even loss of life, such weapons must be tested and approved by competent authorities before 

they are deployed in operations. The officials who carry out law enforcement operations, 

 
58 General Comment 36, para. 13. 
59 Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 1 April 2014, A/HRC/26/36, paras. 63-

64; Joint report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association and the Special 

Rapporteur on extrajudicial, summary or arbitrary executions on the proper management of assemblies, 4 February 2016, 

A/HRC/31/66, para. 52; Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 2 September 

2016, A/71/372, para. 54. 
60 UN Guidance on Less-Lethal Weapons, p. 45: “Weapons designed or intended for use on individuals or groups of individuals 
and which, in the course of expected or reasonably foreseen use, have a lower risk of causing death or serious injury than 
firearms. Less-lethal ammunition may be fired from conventional firearms. For the purpose of this Guidance, the term 
includes conventional firearms when they are used to discharge less-lethal ammunition, but not when they are used to 
discharge conventional bullets or other ammunition that would be likely to result in life-threatening injuries.” 
61 Report of the Special Rapporteur on the situation of human rights in the Palestinian territories occupied since 1967, 14 

June 2018, A/HRC/37/75, para. 16: “In the West Bank, UNRWA has raised concerns regarding Israeli forces’ repeated use of 

large amounts of tear gas, particularly in crowded areas and confined spaces, including refugee camps and homes within 

camps. The practice has a particularly detrimental effect on vulnerable populations like children and the elderly, as the 

teargas does not dissipate in densely populated or confined areas.” 
62 Basic Principles, Art. 2; General Comment 36, para. 13. 
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including members of the armed forces, must be provided with instructions and training on 

how to use these means appropriately.63 

 

d. Training 

All State agents who may be involved in law enforcement operations should be trained and 

tested in accordance with the applicable norms at the beginning and throughout their 

deployment.64 Carrying firearms must only be authorized following a special training in their 

use.65 

Trainings should be designed so as to enable the law enforcement officials to apply the rules 

in practice, following an individualized assessment based on a given situation’s circumstances, 

including by means of de-escalation techniques to avoid to the maximum extent situations 

where use of force may be required. After undergoing trainings, the law enforcement officials 

must be tested to ensure that they have both the (physical) ability to use the weapons 

available to them and the (mental) ability to appropriately carry out an operation informed 

by “peaceful settlement of conflicts, the understanding of crowd behaviour, and the methods 

of persuasion, negotiation and mediation”.66 Additionally, the forces should be educated in 

first aid, and equipped with first aid material, so that they can intervene in case of injury.67 As 

best practice, such medical training should include specific instructions on appropriate 

treatment for the types of harm likely to be caused by the weapons used by the forces, for 

example tear gas.68   

Training is of particular importance when members of the military, ordinarily prepared for 

conducting hostilities and thus with a potential tendency to resort to a higher degree of force, 

carry out law enforcement operations, for example in occupied territories. Their trainings 

should be carefully designed specifically for discharging their law enforcement duties, to 

make sure that they understand and are able to implement the more restrictive framework 

regulating the use of force in law enforcement operations. 

 

 
63 Basic Principles Art. 3; General Comment 36, para. 14; Joint report of the Special Rapporteur on the rights to freedom of 

peaceful assembly and of association and the Special Rapporteur on extrajudicial, summary or arbitrary executions on the 

proper management of assemblies, 4 February 2016, A/HRC/31/66, para. 55. 
64 Basic Principles, Arts. 18-19. 
65 Basic Principles, Art. 19. 
66 Basic Principles, Art. 20. 
67 See, e.g., ICRC, “First aid in armed conflicts and other situations of violence”, April 2006, available at: 

https://www.icrc.org/en/doc/assets/files/other/icrc_002_0870.pdf.  
68 Amnesty International, “Use of Force: Guidelines for Implementation of the UN Basic Principles on the Use of Force and 

Firearms by Law Enforcement Officials”, 2015, p. 58, available at: https://www.amnestyusa.org/wp-

content/uploads/2017/04/amnesty_international_guidelines_on_use_of_force-2.pdf. 

https://www.icrc.org/en/doc/assets/files/other/icrc_002_0870.pdf
https://www.amnestyusa.org/wp-content/uploads/2017/04/amnesty_international_guidelines_on_use_of_force-2.pdf
https://www.amnestyusa.org/wp-content/uploads/2017/04/amnesty_international_guidelines_on_use_of_force-2.pdf
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PART 3 | DISCHARGING LAW ENFORCEMENT FUNCTIONS 
RESPONSIBLY IN PRACTICE 

Once the rules and other structural prerequisites for law enforcement outlined in the previous 

part have been set in place, State agents deployed to discharge law enforcement functions 

must duly implement these rules in practice. If military forces are deployed for law 

enforcement functions, for whatever reason, they must also adhere to the rules of 

engagement appropriate for the context of the deployment, i.e., for law enforcement. In this 

regard, what is determinative is the substantive nature of the operation: when military forces 

are deployed to discharge law enforcement functions, their actions are subject to the rules 

concerning law enforcement, even if the operation is misleadingly referred to as a “military 

operation”.69 

 

The forces deployed have to be clear about what functions they are 

discharging on the ground. Specific efforts should be made to ensure that 

military forces are able to distinguish law enforcement operations from other 

contexts that they may have been trained or deployed for. The ISF should avoid 

categorizing law enforcement operations as “military operations”, “combat 

activities”, or alluding to such situations as “war-like”.70 This prevents 

conflation and confusion of the legal and operational paradigm of law 

enforcement activities with that of conduct of hostilities, which are completely 

distinct. It also prevents the false inflation of threats. 

 

The responsible discharge of law enforcement functions requires the deployed forces to 

adhere to these cumulative requirements in practice: (1) legality; (2) necessity; (3) 

proportionality; (4) precaution; and (5) non-discrimination.71 

 

1. Legality 

Assuming that the legal basis for the use of force exists with sufficient clarity in legislation (in 

adherence to international standards) and forces have been adequately trained on when, for 

what purpose, and how they may use force, the law enforcement officials are expected to put 

this framework into practice in real time in a given situation. As a first step, they have to 

 
69 Code of Conduct, Commentary to Art. 1, para. 2. 
70 See, e.g., Report of the UN High Commissioner for Human Rights, “Ensuring accountability and justice for all violations of 

international law in the Occupied Palestinian Territory, including East Jerusalem”, 15 February 2021, A/HRC/46/22, para. 18. 
71 See, e.g., Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 1 April 2014, A/HRC/26/36, 

paras. 58-74. 
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identify the legitimate law enforcement objectives and assess if any resort to force is indeed 

required to achieve such legitimate objectives.72  

The maintenance of law and order in the occupied territory may require resorting to force in 

various situations, such as effecting a lawful arrest, or protecting against the threat of injury 

or death. Force can never be used for purposes of intimidation or punishment, or for personal 

gain.73  

Absent a legitimate law enforcement objective, any use of force would be unlawful. 

 

Even if there was a lawful law enforcement objective for using force in the first 

instance, such objective ceases to exist once the individual stops posing a 

threat or the objective is otherwise achieved. The reported practice of the ISF 

conducting so-called “confirmation of kill procedures”, whereby (further) 

lethal force is used against a person who is already injured and no longer 

posing a threat, is apparently in contravention of the ISF’s internal rules,74 and 

in any event is unlawful and must be abolished.75  

 

2. Necessity 

The use of force must be strictly necessary in order to maintain public security, law, and 

order.76 Law enforcement officials may use force only if necessary in the performance of such 

duties. Even if a legitimate law enforcement objective exists, force may not be required to 

achieve such objectives. Rather, if all non-violent means have been attempted, exhausted and 

remain ineffective (or extremely unlikely) to secure the legitimate objective, then the use of 

force may be permissible as a last resort. Any use of force is thus exceptional.  

Particularly for planned operations, appropriate and sufficient precautions taken in the 

preparatory stage prior to the execution of the operation should anticipate strategies to avoid 

the use of force. If force is required, the use of force permissible is limited to what is 

reasonably necessary to achieve the legitimate law enforcement objective. Law enforcement 

 
72 Code of Conduct, Art. 3 and Commentary to Art. 3; Basic Principles, Arts. 4-5; OHCHR and UNODC, “Resource book on the 

use of force and firearms in law enforcement”, 2017 (Resource Book), pp. 16, 78, available at: 

https://www.unodc.org/documents/justice-and-prison-reform/17-03483_ebook.pdf. 
73 Resource Book, p. 17. 
74 Emily Schaeffer Omer-Man, “Extrajudicial Killing with Near Impunity: Excessive Force by Israeli Law Enforcement Against 

Palestinians”, Boston University International Law Journal 35 (2017), p. 132.  
75 See, e.g., Report of the Secretary-General, “Israeli practices affecting the human rights of the Palestinian people in the 

Occupied Palestinian Territory, including East Jerusalem”, 1 November 2017, A/72/565, paras. 14-15. 
76 Basic Principles, Arts. 4-5; Code of Conduct, Art. 3 and Commentary to Art. 3; Resource Book, pp. 16-17; ICRC, Expert 

meeting “The Use of Force in Armed Conflicts: Interplay Between the Conduct of Hostilities and Law Enforcement 

Paradigms”, November 2013, p. 8, available at: https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4171.pdf. 

https://www.unodc.org/documents/justice-and-prison-reform/17-03483_ebook.pdf
https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4171.pdf
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officials should employ weapons and techniques that allow for a graduated response using 

only force that is necessary for the specific threat, and a de-escalation of any tensions.  

A factual cause and effect assessment must be conducted in the specific situation where the 

need to use force arises. This includes consideration of three aspects of the constraints on 

permissible force:  

i. the type of force required: less-lethal weapons and not firearms, unless in extreme 

circumstances (elaborated below); 

ii. the level of force required: the minimum necessary; and 

iii. the duration for which such force is required: only for as long as it takes to achieve the 

legitimate objective. 

Even when some degree of force may be necessary, law enforcement officials should assess 

and deploy less-lethal weapons and related equipment appropriately, especially when the 

use of firearms is not strictly necessary. 

In the pursuance of certain legitimate law enforcement objectives, sometimes recourse to 

potentially lethal force may be necessary and thus legitimate. This applies to a very specific 

and narrow set of circumstances, based on an individualized assessment of the threat posed 

by specific individuals in such circumstance. 

Potentially lethal force is an extreme measure, limited only to the objective of the protection 

of life or the prevention of serious injury from an imminent threat.77 In other words, a 

determination that a threat necessitates the use of potentially lethal force must be based on 

two considerations: 

i. the nature of the threat: the force must be in response to a threat to life or limb; and 

ii. the timing of the threat: the threat must be expected to manifest imminently, i.e., 

within the next seconds. This excludes pre-emptive or speculative threats that are yet 

to materialize. 

Furthermore, any intentional lethal use of firearms is permissible only if it is strictly 

unavoidable to protect life. 

  

 
77 General Comment 36, para. 12. With regards to the use of firearms specifically, see Basic Principles, Art. 9; Code of Conduct, 

Commentary to Art. 3, para. (c).  
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Frequent use of live ammunition, which constitutes by nature potentially lethal 

force, by law enforcement officials such as in the context of protests, and the 

high number of injuries and deaths in this regard, should raise serious concerns 

about the excessive use of force. This is encapsulated for example by events 

that took place on 9 August in which the use of live ammunition by the ISF 

resulted in 89 injuries and 4 fatalities across the West Bank on a single day.78 

The pervasive practice of the use of lethal force by Israeli forces, often 

employed regardless of the specific level of threat and as a first rather than 

last resort, is a practice contrary to international law.79 

The intentional lethal use of firearms is permissible only in very narrow 

circumstances. The multiple instances of ISF carrying out apparently 

elaborately planned operations that killed specific individuals reportedly 

affiliated with the Lions’ Den have raised concerns about the resumption of 

the practice of so-called “targeted killings” by the ISF in the West Bank.80 Such 

practices, which go beyond the narrow circumstances permitting the 

intentional use of lethal force, are unlawful under IHRL and may amount to 

extrajudicial executions. Incidents on 25 September, 23 and 25 October in 

Nablus raise particular concern in this regard.81 

 

This means that any use of potentially or intentionally lethal force for purposes other than 

these specific objectives explicitly spelled out in IHRL is inherently unnecessary.82 When 

potentially or intentionally lethal force is used in practice, it should be accompanied by a clear 

 
78 OCHA, “Protection of Civilians Report | 16 – 29 August 2022”, 2 September 2022, available at: 

https://www.ochaopt.org/poc/16-29-august-2022. 
79 See, e.g., Michael Schaeffer Omer-Man, “Using deadly force – as a first resort”, +972 Magazine, 6 October 2015, 

available at: https://www.972mag.com/using-deadly-force-against-palestinians-as-a-first-resort/; Times of Israel, “After 

death of autistic man, UN says lethal force often Israel’s ‘first resort’”, 2 June 2020, available at: 

https://www.timesofisrael.com/after-death-of-autistic-man-un-says-lethal-force-often-israels-first-resort/; Statement by 

the UN High Commissioner for Human Rights to the Committee on the Exercise of the Inalienable Rights of the Palestinian 

People, 7 December 2021, available at: https://www.ohchr.org/en/statements/2021/12/committee-exercise-inalienable-

rights-palestinian-people.  
80 OHCHR, “Unlawful targeted killings in West Bank”, 28 October 2022, available at: https://www.ohchr.org/en/press-

briefing-notes/2022/10/unlawful-targeted-killings-west-bank.  
81 OHCHR, “Unlawful targeted killings in West Bank”, 28 October 2022, available at: https://www.ohchr.org/en/press-

briefing-notes/2022/10/unlawful-targeted-killings-west-bank; IDF Press Release, “Ground Operation Conducted by Security 

Forces in the Kasbah of Nablus”, 25 October 2022, available at: https://www.idf.il/en/articles/hafatzot/ground-operation-

conducted-by-the-security-forces-in-the-kasbah-of-nablus/; Al Jazeera, “Six Palestinians killed by Israeli forces in occupied 

West Bank”, 25 October 2022, available at: https://www.aljazeera.com/news/2022/10/25/at-least-three-palestinians-killed-

in-israeli-raids-on-nablus; Al Jazeera, “Second Palestinian killed in Nablus by Israeli forces in 24 hours”, 25 September 2022, 

available at: https://www.aljazeera.com/news/2022/9/25/second-palestinian-killed-by-israeli-forces-in-nablus.  
82 The Public Commission to Examine the Maritime Incident of 31 May 2010, “Second Report – The Turkel Commission: 

Israel’s Mechanisms for Investigating Complaints and Claims of Violations of the Laws of Armed Conflict According to 

International Law”, February 2013, para. 51: “In other words, in a law enforcement context, legitimate use of force is the 

exception, and the use of deadly force (shooting to kill) is the most narrowly prescribed exception.”  

https://www.ochaopt.org/poc/16-29-august-2022
https://www.972mag.com/using-deadly-force-against-palestinians-as-a-first-resort/
https://www.timesofisrael.com/after-death-of-autistic-man-un-says-lethal-force-often-israels-first-resort/
https://www.ohchr.org/en/statements/2021/12/committee-exercise-inalienable-rights-palestinian-people
https://www.ohchr.org/en/statements/2021/12/committee-exercise-inalienable-rights-palestinian-people
https://www.ohchr.org/en/press-briefing-notes/2022/10/unlawful-targeted-killings-west-bank
https://www.ohchr.org/en/press-briefing-notes/2022/10/unlawful-targeted-killings-west-bank
https://www.ohchr.org/en/press-briefing-notes/2022/10/unlawful-targeted-killings-west-bank
https://www.ohchr.org/en/press-briefing-notes/2022/10/unlawful-targeted-killings-west-bank
https://www.idf.il/en/articles/hafatzot/ground-operation-conducted-by-the-security-forces-in-the-kasbah-of-nablus/
https://www.idf.il/en/articles/hafatzot/ground-operation-conducted-by-the-security-forces-in-the-kasbah-of-nablus/
https://www.aljazeera.com/news/2022/10/25/at-least-three-palestinians-killed-in-israeli-raids-on-nablus
https://www.aljazeera.com/news/2022/10/25/at-least-three-palestinians-killed-in-israeli-raids-on-nablus
https://www.aljazeera.com/news/2022/9/25/second-palestinian-killed-by-israeli-forces-in-nablus
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warning of such intent in all circumstances other than exceptional instances in which the 

imminence of the threat forestalls the possibility of doing so.83  

Extra care should be taken when it comes to the use of potentially lethal force, especially if 

there are children present, to ensure that they are excluded from any harm caused by 

potentially lethal force.84 

The necessity criteria must be considered together with the proportionality criteria, as 

follows. 

 

3. Proportionality 

Even if the use of force is necessary to achieve a legitimate law enforcement objective, the 

law enforcement officials have to exercise restraint in such use and employ force 

proportionate to the objective. Force should never be excessive to the legitimate objective 

sought to be achieved.85 In practical terms, this requires moderating the type and level of 

force to balance the harm caused by the use of such force with the expected “benefit” in the 

specific context. The harm caused includes the harm to the specific individuals who may be 

posing a threat, as well as any incidental impact on others.  

For example, if an individual is posing a serious threat to the life of others, then a relatively 

high level of force may be proportionate and justifiable to respond to the threat that they are 

posing, to secure the legitimate law enforcement objective of protecting life.  

 

The use of live ammunition by the ISF against individuals who are throwing 

stones (especially children), or those who are demonstrating peacefully, is 

generally excessive.86 In particular, the expansion of Israel’s rules of 

engagement permitting Israeli forces to fire live ammunition at Palestinians 

who throw stones, even when they are fleeing, authorizes unnecessary and 

disproportionate force as a matter of policy.87 

 
83 Art. 10 of the Basic Principles requires warning of the intent to use firearms to be given, with certain exceptions: it would 

(1) unduly place the law enforcement officials at risk; (2) create a risk of death or serious harm to others; or (3) be clearly 

inappropriate or pointless in the specific circumstances.   
84 See, e.g., Code of Conduct, Commentary to Art. 3, para. (c); UN Model Strategies and Practical Measures on the Elimination 

of Violence against Children in the Field of Crime Prevention and Criminal Justice, 26 January 2015, A/RES/69/194, Section 

XII.  
85 Basic Principles, Art. 5; Code of Conduct, Commentary to Art. 3, para. (b).  
86 See, e.g., OCHA, “Protection of Civilians Report | 28 June – 18 July 2022”, 22 July 2022, available at: 

https://www.ochaopt.org/poc/28-june-18-july-2022; OCHA, “Protection of Civilians Report | 13 – 26 September 2022”, 30 

September 2022, available at: https://www.ochaopt.org/poc/13-26-september-2022.  
87 See, e.g., Judah Ari Gross, “IDF begins allowing troops to shoot at fleeing rock-throwers”, Times of Israel, 20 December 

2021, available at: https://www.timesofisrael.com/idf-begins-allowing-troops-to-shoot-at-fleeing-rock-throwers/.  

https://www.ochaopt.org/poc/28-june-18-july-2022
https://www.ochaopt.org/poc/13-26-september-2022
https://www.timesofisrael.com/idf-begins-allowing-troops-to-shoot-at-fleeing-rock-throwers/
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The choice of the type of force used must assess, balance, and limit the (potential) harm 

caused to others. Even force applied using less-lethal weapons is not automatically 

proportionate to the harm it may cause.88 Such weapons can still cause a high level of harm, 

including serious injury or death.89 Care must still be taken in the deployment of such 

weapons, in order to ensure that the force effected is sufficiently restrained. 

 

Some weapons are thus highly inappropriate for law enforcement contexts, 

and should not be used. For example, shoulder-fired explosive projectiles have 

reportedly been used in law enforcement operations in crowded urban areas 

in the West Bank,90 as part of the so-called “pressure cooker” method to force 

specific individuals that the ISF are pursuing out of hiding in buildings.91 The 

use of such weapons and approach may be tactically advantageous for the ISF, 

but it may cause severe injury and high incidental harm to bystanders, 

especially in urban areas, and accordingly, it is extremely problematic under 

international law.  

 

4. Precautions 

In addition to the obligation to take precautionary measures at the planning phase of law 

enforcement operations, necessary precautions must be implemented throughout the 

duration of such operations with a view to avoid recourse to force. In a given situation, law 

enforcement officials should assess the context and consider adapting any operations 

appropriately, if that would reduce the likelihood of a need to resort to force.92 This includes 

consideration of the anticipated operational environment for the planned law enforcement 

operation, which should factor in decision-making about when and how the operation is 

conducted in order to limit harm particularly to bystanders. 

 

 

 
88 UN Guidance on Less-Lethal Weapons, p. 1. 
89 UN Guidance on Less-Lethal Weapons, p. 1 
90 OCHA, “Protection of Civilians Report | 2 – 15 August 2022”, 19 August 2022, available at: 

https://www.ochaopt.org/poc/2-15-august-2022; OCHA, “Protection of Civilians Report | 27 September – 10 October 2022”, 

16 October 2022, available at: https://www.ochaopt.org/poc/27-september-10-october-2022; OCHA, “Protection of 

Civilians Report | 25 October – 7 November 2022”, 13 November 2022, available at: https://www.ochaopt.org/poc/25-

october-7-November-2022. 
91 See, e.g., Amos Harel, “As Israel Intensifies West Bank Arrests, Palestinian Resistance Is Taking a Different Shape”, Ha’aretz, 

31 August 2022, available at: https://www.haaretz.com/israel-news/2022-08-31/ty-article/.premium/clashes-between-

israeli-soldiers-wanted-palestinians-in-west-bank-heating-up/00000182-ef7b-db3f-a3ba-ef7bbbf80000.  
92 UN Guidance on Less-Lethal Weapons, p. 5. 

https://www.ochaopt.org/poc/2-15-august-2022
https://www.ochaopt.org/poc/27-september-10-october-2022
https://www.ochaopt.org/poc/25-october-7-November-2022
https://www.ochaopt.org/poc/25-october-7-November-2022
https://www.haaretz.com/israel-news/2022-08-31/ty-article/.premium/clashes-between-israeli-soldiers-wanted-palestinians-in-west-bank-heating-up/00000182-ef7b-db3f-a3ba-ef7bbbf80000
https://www.haaretz.com/israel-news/2022-08-31/ty-article/.premium/clashes-between-israeli-soldiers-wanted-palestinians-in-west-bank-heating-up/00000182-ef7b-db3f-a3ba-ef7bbbf80000
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Effective planning in law enforcement should foresee certain situations that 

are likely to occur. For example, protests against settlement expansion and 

(punitive) demolitions are to be expected. If general strikes or “days of rage” 

are announced publicly, larger crowds of protestors may be reasonably 

anticipated to participate. Funeral processions are a regular occurrence to 

expect if there has been a killing, and especially if it was of high-profile 

individuals or involved a child, more mourners might show up to participate in 

the funeral procession in such situations.93  

Proper adherence to precautions means that steps are taken in planning, 

preparing, and conducting such operations to avoid the use of force in 

managing assemblies.94 Furthermore, law enforcement officers should not be 

impeding but rather facilitating the exercise of the right to such peaceful 

assemblies, and unnecessary use of force by the ISF in such situations must 

also be promptly and transparently investigated.  

Furthermore, forces carrying out the law enforcement operations should at 

the very least not obstruct medical personnel from accessing and assisting 

injured persons, even if they are unable to provide medical assistance 

themselves.95 

   

The principle of precaution is especially pertinent for those who are particularly vulnerable to 

the harms of the use of force, notably children.96 Any contact by law enforcement officials 

with children must be guided by the primary consideration of the best interests of the child, 

and informed by the fact that children have different perceptions, reasoning and reactions 

than adults.97 Measures and procedures that carefully limit and guide the use of force and 

 
93 For example, the funeral procession of Shireen Abu Akleh lasted over three days and saw thousands of mourners. Zena 

Al Tahhan, “Shireen Abu Akleh: Palestinians big farewell to slain journalist”, Al Jazeera, 13 May 2022, available at: 

https://www.aljazeera.com/news/2022/5/13/thousands-expected-shireen-abu-akleh-funeral-jerusalem. 
94 Joint Report of the Special Rapporteur on the rights of freedom of peaceful assembly and of association and the Special 

Rapporteur on extrajudicial, summary or arbitrary executions on the proper management of assemblies, 4 February 2016, 

A/HRC/31/66, para. 52. 
95 Basic Principles, Art. 5(c). See, e.g., OCHA, “Protection of Civilians Report | 27 September – 10 October 2022”, 16 October 

2022, available at: https://www.ochaopt.org/poc/27-september-10-october-2022; Al-Haq, “Urgent Appeal to the United 

Nations Special Procedures on the Extrajudicial Execution and Wilful Killing of Palestinian Person with Disability Iyad Al-Hallaq 

by the Israeli Occupying Forces on 30 May 2020 in East Jerusalem, 8 June 2020, available at: 

https://www.alhaq.org/cached_uploads/download/2020/06/09/200608-urgent-appeal-to-the-un-special-procedures-on-

the-killing-of-iyad-al-hallaq-final-1591703351.pdf. For an overview of limitations on movement that affected access for 

health care workers, medical teams and ambulances, see, e.g., World Health Organization, “Health conditions in the occupied 

Palestinian territory, including east Jerusalem, and in the occupied Syrian Golan”, 20 May 2021, A74/22, paras. 32, 37.    
96 UN Model Strategies and Practical Measures on the Elimination of Violence against Children in the Field of Crime 

Prevention and Criminal Justice, 26 January 2015, A/RES/69/194, Sections X and XII. 
97 Resource Book, p. 32. 

https://www.aljazeera.com/news/2022/5/13/thousands-expected-shireen-abu-akleh-funeral-jerusalem
https://www.ochaopt.org/poc/27-september-10-october-2022
https://www.alhaq.org/cached_uploads/download/2020/06/09/200608-urgent-appeal-to-the-un-special-procedures-on-the-killing-of-iyad-al-hallaq-final-1591703351.pdf
https://www.alhaq.org/cached_uploads/download/2020/06/09/200608-urgent-appeal-to-the-un-special-procedures-on-the-killing-of-iyad-al-hallaq-final-1591703351.pdf
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instruments of restraint against children should be adhered to, in the event that children have 

to be detained as a measure of last resort.98 

 

5. Non-discrimination 

Law enforcement officials shall not discriminate against any person in the performance of 

their duties. This fundamental aspect of States’ human rights obligations must also be 

operationalized in the maintenance of law and order.  

Any and all use of force by law enforcement officials must accord with the criteria of legality, 

necessity, and proportionality, and must be implemented in a non-discriminatory manner.99 

Underlying tensions can only be used to inform the understanding of the operational 

environment, but any use of force has to be based on an individualized assessment of the 

specific threat in a specific situation. Force used against individuals cannot be out of prejudice 

or with discriminatory intent. Adequate and effective sensitization to such fundamental 

values is essential for a responsible police force.   

 

In the West Bank, the differentiated treatment of Palestinians and settlers 

during law enforcement operations raises serious concerns about a structural 

problem regarding the principle of non-discrimination. First-hand accounts by 

former members of the ISF who have served in the West Bank document 

discriminatory practices in the levels of force used against the two groups in 

comparable situations. For example, they demonstrate that in their 

encounters with the settlers, the members of the ISF show due restraint and 

make use of de-escalation techniques, avoiding as far as possible resort to any 

force in line with international standards, whereas with Palestinians, resort to 

force appears to be the rule rather than the exception.100  

 
98 See, e.g., UN Model Strategies and Practical Measures on the Elimination of Violence against Children in the Field of Crime 

Prevention and Criminal Justice, 26 January 2015, A/RES/69/194, Section XII. 
99 Resource Book, p. 28; UN Guidance on Less-Lethal Weapons, p. 7. 
100 See, for example, Breaking the Silence, Testimony “The goal is to drive them out“, available at: 
https://www.breakingthesilence.org.il/testimonies/database/703926: “You’re driving the Palestinians out with riot dispersal 
gear, which sometimes also reaches [the stage of] rubber [bullets], and rubber [bullets] are a really unpleasant tool. I really 
didn’t relate, so to speak. And [with] the Jews it’s just, like, more through dialogue like, really trying to be gentle with them.” 
and Breaking the Silence, Testimony “An actual Jewish riot starts", available at: 
https://www.breakingthesilence.org.il/testimonies/database/242873: “In the event that you identify a Jew behaving 
dangerously, what’s your authority as a soldier in the field? I don’t have the authority to do much. There were no clear 
procedures for this, but I'm sure that if I was in a situation like that, then first, I would call the company commander, of 
course, and more forces would come. I wasn’t in a situation like that, but if I had been, according to how I was trained and 
the military training I received, I wouldn’t try to stop him. I would protect myself, defend myself, if he throws stones at me, 
then [I would] try and dodge them and try to talk to him. What would happen if a Palestinian did that? If a Palestinian did 
that, suspect arrest procedure right away. Cock the weapon toward him, fire in the air if necessary, call forces immediately.” 

https://www.breakingthesilence.org.il/testimonies/database/703926
https://www.breakingthesilence.org.il/testimonies/database/242873
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*Israeli police attack a Palestinian protest against the closure and collective punishment of the Shu’afat 

refugee camp in Jerusalem, following a shooting attack at the Shu’afat checkpoint, 12 October, 2022. 

ActiveStills/Oren Ziv 
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PART 4 | ENSURING ACCOUNTABILITY 

The protection of the right to life imposes limitations on the use of force in order to prevent 

arbitrary deprivation of life, which has implications on how law enforcement is conducted. 

This protection does not end with this material component; there is also a procedural 

component of the right to life, to investigate and ensure accountability for (potential or 

alleged) violations.101   

Incidents of use of force which result in death or serious injury raise high concern that 

applicable rules have been violated. Therefore, it is crucial that a prompt, thorough, and 

transparent investigation is conducted by independent and impartial bodies.102 A failure by a 

State to effectively investigate allegations of violations could in and of itself give rise to a 

separate breach of IHRL.103 

Furthermore, persons whose rights have been violated by the unlawful use of force shall have 

the right to an effective remedy before the national authorities. This right results in, among 

other things, a corresponding obligation by the State to compensate victims.104 

 

1. Reporting and review 

IHRL requires States to set up reviewing, reporting, and complaint mechanisms to allow 

regular evaluation of the lawfulness of the use of force by law enforcement authorities. Every 

instance of the use of potentially lethal force, first and foremost those which result in injury 

or death, must be reported promptly to the competent authorities.105  

Where the use of force by law enforcement authorities results in death or serious injury, 

acting law enforcement officials shall immediately report this incident to their supervisor. For 

this purpose, it is important that the State in question put in place centralized and hierarchical 

structures for governmental authorities involved in law enforcement. Moreover, every official 

along the command structure must be properly trained and informed about their reporting 

duties, about the objectives of such reporting, and that this report can serve as a ground for 

launching an inquiry into alleged violations. Law enforcement officials should understand 

their role in ensuring transparency and accountability for alleged violations of internal 

regulations, and domestic and international law. 

Additionally, “[l]aw enforcement officials who have reason to believe that a violation has 

occurred or is about to occur shall report the matter to their superior authorities and, where 

 
101 Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 1 April 2014, A/HRC/26/36, para. 46.  
102 Human Rights Committee, “General Comment No. 31 [80]: The Nature of the General Legal Obligation Imposed on States 
Parties to the Covenant”, 26 May 2004 (General Comment 31), para. 15. 
103 General Comment 31, para. 15. 
104 General Comment 36, para. 28. 
105 Code of Conduct, Commentary to Art. 3, para. (c); Basic Principles, Arts. 6 and 22; General Comment 36, para. 13. 
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necessary, to other appropriate authorities or organs vested with reviewing or remedial 

power”.106 Those who report such incidents must be protected against criminal or disciplinary 

sanctions, or any other retaliations.107 

All levels throughout the chain of command are legally accountable for compliance with the 

law. Clear orders and standard operational procedures must therefore provide a firm basis 

for law enforcement action. At the same time, adequate reporting procedures must allow for 

the evaluation of each action in terms of its compliance with the law and procedures. 

Furthermore, a culture of transparency and trust needs to be established so that law 

enforcement officials feel comfortable about reporting any violations of the law or 

procedures.108  

For an effective review process, it is crucial that both internal and external oversight 

mechanisms are available to provide sufficient control over law enforcement and State action. 

Such mechanisms can comprise organs existing under national law, “whether internal to 

the law enforcement agency or independent thereof, with statutory, customary, or other 

power to review grievances and complaints”.109 Thus, law enforcement agencies, along with 

all levels of their chains of command, need to be accountable to the government, the 

legislator, the judiciary, and national human rights institutions. In addition, international 

oversight mechanisms can provide supplementary control, which can be crucial especially 

when the State in question is unwilling to conduct an effective review internally. In some 

countries, law enforcement officials can also bring violations to the attention of public 

opinion through the mass media.110 

 

2. Investigations and prosecutions 

This mandatory reporting procedure must be followed by an effective review, and, if 

necessary, an investigation into the incident by “independent administrative or prosecutorial 

authorities”.111 Where the use of force results in death or serious injury, competent 

authorities responsible for review and judicial oversight must be informed promptly, and a 

detailed report describing the law enforcement operation should be submitted to these 

authorities.112 

A prompt, thorough, and transparent investigation must be carried out by independent and 

impartial bodies for all cases of the use of force that result in death or serious injury, to 

 
106 Code of Conduct, Art. 8, and Commentary to Art. 8, para (c). 
107 Basic Principles, Art. 25. 
108 ICRC, “International Rules and Standards for Policing”, June 2015, pp. 52-53, available at: 

https://www.icrc.org/en/doc/assets/files/other/icrc-002-0809.pdf. 
109 Code of Conduct, Commentary to Art. 8, para. (c). 
110 Code of Conduct, Commentary to Art. 8, para. (d). 
111 Basic Principles, Art. 22. See also Code of Conduct, Commentary to Art. 8, para. (c). 
112 Basic Principles, Art. 22. 

https://www.icrc.org/en/doc/assets/files/other/icrc-002-0809.pdf
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effectively ensure accountability. Where actions of law enforcement officials raise doubt over 

compliance with internal regulations, domestic legislation or international law, a thorough 

investigation must be launched. While some acts of non-compliance can be dealt with via 

internal disciplinary proceedings, violations that amount to criminal offences must be met 

with the according criminal law consequences. Importantly, steps must also be taken to 

ensure the cessation of the violation as well as to prevent its recurrence.113 

Where investigations identify violations of the right to life or other rights protected under the 

ICCPR, those responsible must be brought to justice.114 Perpetrators may not be relieved from 

personal responsibility by means of amnesties, legal immunities or other impediments such 

as “unreasonably short periods of statutory limitation”.115 During prosecution, the 

perpetrators cannot avail themselves of the defence of obedience to superior orders if they 

“knew that an order to use force and firearms resulting in the death or serious injury of a 

person was manifestly unlawful and had a reasonable opportunity to refuse to follow it”.116 

The unavailability of this defence to those who have actually used force does not relieve, on 

the other hand, their superiors who gave the unlawful orders from legal responsibility.117  

Furthermore, superior officers must be “held responsible if they know, or should have known, 

that law enforcement officials under their command are resorting, or have resorted, to the 

unlawful use of force and firearms, and they did not take all measures in their power to 

prevent, suppress or report such use”.118 

Moreover, injured parties, or in case of death or incapacity, their relatives, must be allowed 

to challenge the legality of the actions by law enforcement authorities, to bring a complaint, 

and have meaningful access to the investigation and judicial process.119   

Ensuring criminal accountability also has a deterring effect thereby contributing to the 

prevention of future violations. By contrast, a culture of impunity enables recurring 

violations.120 As with the failure to investigate, failure to bring to justice perpetrators of 

excessive use of force could in and of itself give rise to a violation of the State’s obligations. 

If there are indications that the issue is not just a matter of poor conduct by a specific 

individual, but rather that there is a systematic practice or policy resulting in arbitrary 

deprivations of life, there should also be an effective review at this higher level beyond a 

single case, resulting in a change in policy or practice where required. 

 
113 General Comment 31, paras. 15, 17. See also Use of Force Q&A, p. 12. 
114 See Basic Principles, Art. 7: “Governments shall ensure that arbitrary or abusive use of force and firearms by law 

enforcement officials is punished as a criminal offence under their law.” 
115 General Comment 31, para. 18. 
116 Basic Principles, Art. 26. 
117 Basic Principles, Art. 26. 
118 Basic Principles, Art. 24. 
119 Basic Principles, Art. 23. 
120 General Comment 31, para. 18. 
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When military forces are deployed to the West Bank for law enforcement 

operations, the investigation policy (since 2011) requires immediate 

investigation where such operations result in a death.121 However, there is an 

exemption in this policy for incidents of so-called “real combat nature”,122 

which is contrary to the investigation requirements established in IHRL. IHRL 

rules applicable to law enforcement operations dictate that States investigate 

apparently unlawful or arbitrary killings, and this applies to all such cases.123 

Even if an incident involved an exchange of fire between the law enforcement 

officers and other individuals, this does not automatically change the nature 

of the incident; it remains a law enforcement situation. A clear distinction must 

be maintained between the investigation policies for law enforcement and for 

conduct of hostilities, as the permissible limits for the use of force are markedly 

different.  

Despite the high number of fatalities and injuries caused by the ISF in law 

enforcement operations documented in the oPt, impunity has remained 

pervasive for a vast majority of these incidents of possible excessive use of 

force by the ISF.124 In practice, criminal investigations are opened in a minority 

of cases, and even then, some of these investigations are closed without 

further action.125 Details of the reasons for not investigating or closing 

investigations without further action are rarely made public. Thorough, 

prompt, and impartial investigations should be a standard and consistent 

practice.126  

 
121 Supreme Court of Israel, HCJ 9594/03 B’Tselem v. The Judge Advocate General, 21 August 2011, para. 7, available at: 

https://supreme.court.gov.il/sites/en/Pages/FullCase.aspx?&CaseYear=2003&CaseNumber=9594: “[A]s a general rule, any 

case in which a civilian was killed as a result of an operation by IDF troops in the [West Bank] would lead to the immediate 

opening of an investigation by the MPI [Military Police Investigations].” 
122 Supreme Court of Israel, HCJ 9594/03 B’Tselem v. The Judge Advocate General, 21 August 2011, para. 7, available at: 

https://supreme.court.gov.il/sites/en/Pages/FullCase.aspx?&CaseYear=2003&CaseNumber=9594; Updated Statement on 

Behalf of the Respondent, HCJ 9594/03, 4 April 2011, pp. 3-4, available at: 

https://hamoked.org/files/2013/1157481_eng.pdf [unofficial translation]; Government of Israel, “New investigation policy 

regarding Palestinian casualties from IDF fire in Judea and Samaria”, ReliefWeb, 6 April 2011, available at: 

https://reliefweb.int/report/occupied-palestinian-territory/new-investigation-policy-regarding-palestinian-casualties-idf.  
123 OHCHR, “Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions”, 

1989 (Principles on Investigation), Principle 9, available at: 

https://www.ohchr.org/sites/default/files/Documents/ProfessionalInterest/executions.pdf; General Comment 36, paras. 

27, 29; Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, 1 April 2014, A/HRC/26/36, 

para 78.  
124 Report of the UN High Commissioner for Human Rights, “Human rights situation in the Occupied Palestinian Territory, 

including East Jerusalem, and the obligation to ensure accountability and justice”, 23 February 2022, A/HRC/49/25, para. 17. 
125 Report of the UN High Commissioner for Human Rights, “Human rights situation in the Occupied Palestinian Territory, 

including East Jerusalem, and the obligation to ensure accountability and justice”, 23 February 2022, A/HRC/49/25, para. 17; 

On accountability generally, see, e.g., Report of the Special Rapporteur on the situation of human rights in the Palestinian 

territories occupied since 1967, 21 October 2019, A/74/507, Section III.  
126 Principles on Investigation, Principle 9. 

https://supreme.court.gov.il/sites/en/Pages/FullCase.aspx?&CaseYear=2003&CaseNumber=9594
https://supreme.court.gov.il/sites/en/Pages/FullCase.aspx?&CaseYear=2003&CaseNumber=9594
https://hamoked.org/files/2013/1157481_eng.pdf
https://reliefweb.int/report/occupied-palestinian-territory/new-investigation-policy-regarding-palestinian-casualties-idf
https://www.ohchr.org/sites/default/files/Documents/ProfessionalInterest/executions.pdf


   

Use of Force in Law Enforcement in the oPt 

 

 

 

 35  

  

 

Substantive flaws in the investigation system also point to structural failures 

to ensure accountability.127 In the minority of cases where investigations were 

indeed conducted, these have not necessarily qualified as effective 

investigations and generally have not resulted in ensuring accountability. For 

instance, the killing of Palestinian-American journalist Shireen Abu Akleh was 

a high-profile case that solicited a strong international reaction calling for 

investigation and accountability. Following an investigation carried out by a 

task force, the ISF eventually stated (after shifting narratives) that there is a 

high possibility that Abu Akleh was accidentally hit by their fire, but this was 

not possible to unequivocally determine, and maintained that she was not 

identified at any point. The Military Advocate General concluded that there is 

no suspicion of a criminal offence to justify the opening of a criminal 

investigation.128 This is despite the serious concern of an unlawful killing of a 

journalist while clearly performing their professional duties (and visibly 

identifiable as such with a “Press” vest),129 and the conclusion drawn 

consistently by other independent reviews and investigations that the fatal 

shots were most likely from (and possibly targeted by) the ISF.130 

 

  

 
127 See, e.g., Emily Schaeffer Omer-Man, p. 149: “Furthermore, there is ample evidence that a host of failures in the 

investigation system create substantial barriers, such that in most cases an external evaluation of whether a crime was 

committed is not possible. One of the most basic failures of the system is the frequent delay at every stage of the process, 

from the decision on whether to open a criminal investigation, to the length of the investigation itself, to the time spent by 

the prosecution deciding whether to prosecute, order additional investigative steps, or close the case without indictment.”  
128 Israeli Military Press Release, “Final Conclusions of Shireen Abu Akleh Investigation, 5 September 2022, available at: 

https://www.idf.il/en/articles/2022/final-conclusions-of-shireen-abu-akleh-investigation/. 
129 See, e.g., OHCHR, “UN experts condemn journalist killing amid rising West Bank violence”, 13 May 2022, available at: 

https://www.ohchr.org/en/press-releases/2022/05/un-experts-condemn-journalist-killing-amid-rising-west-bank-violence; 

Sarah Cahlan, Meg Kelly and Steve Hendrix, “How Shireen Abu Akleh was killed”, The Washington Post, 12 June 2022, 

available at: https://www.washingtonpost.com/investigations/interactive/2022/shireen-abu-akleh-death/. 
130 See, e.g., OHCHR, “Killing of journalist in the occupied Palestinian territory”, 24 June 2022, available at: 

https://www.ohchr.org/en/press-briefing-notes/2022/06/killing-journalist-occupied-palestinian-territory; Joseph Krauss, 

“Review suggests Israeli fire killed reporter, no final word”, 24 May 2022, available at: https://apnews.com/article/politics-

west-bank-middle-east-israel-8df6c999627efcef2fe0ca2b401e7a2c; Forensic Architecture, “Shireen Abu Akleh: The 

Extrajudicial Killing of a Journalist, 11 May 2022”, 20 September 2022, available at: https://forensic-

architecture.org/investigation/shireen-abu-akleh-the-targeted-killing-of-a-journalist; Raja Abdulrahim, Patrick Kingsley, 

Christiaan Triebert and Hiba Yazbek, “The Killing of Shireen Abu Akleh: Tracing a Bullet to an Israeli Convoy”, The New York 

Times, 20 June 2022, available at: https://www.nytimes.com/2022/06/20/world/middleeast/palestian-journalist-killing-

shireen.html.  

https://www.idf.il/en/articles/2022/final-conclusions-of-shireen-abu-akleh-investigation/
https://www.ohchr.org/en/press-releases/2022/05/un-experts-condemn-journalist-killing-amid-rising-west-bank-violence
https://www.washingtonpost.com/investigations/interactive/2022/shireen-abu-akleh-death/
https://www.ohchr.org/en/press-briefing-notes/2022/06/killing-journalist-occupied-palestinian-territory
https://apnews.com/article/politics-west-bank-middle-east-israel-8df6c999627efcef2fe0ca2b401e7a2c
https://apnews.com/article/politics-west-bank-middle-east-israel-8df6c999627efcef2fe0ca2b401e7a2c
https://forensic-architecture.org/investigation/shireen-abu-akleh-the-targeted-killing-of-a-journalist
https://forensic-architecture.org/investigation/shireen-abu-akleh-the-targeted-killing-of-a-journalist
https://www.nytimes.com/2022/06/20/world/middleeast/palestian-journalist-killing-shireen.html
https://www.nytimes.com/2022/06/20/world/middleeast/palestian-journalist-killing-shireen.html
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3. Effective remedy 

Everyone whose rights are violated due to arbitrary use of force by State agents have the right 

to an effective remedy.131 The corollary obligation of States to make reparation to these 

individuals may entail, depending on the specific circumstances of a given violation, 

appropriate compensation, “restitution, rehabilitation and measures of satisfaction, such as 

public apologies, public memorials, guarantees of non-repetition and changes in relevant laws 

and practices, as well as bringing to justice the perpetrators of human rights violations”.132 

 

There are significant obstacles for Palestinian plaintiffs to obtain an effective 

remedy for violations committed by the ISF. As regards compensation for 

physical injury or property damage sustained in the context of law 

enforcement operations, for instance, Israeli courts increasingly resort to an 

expansive understanding of what counts as “warfare activity”, for which there 

is no obligation of compensation under Israeli law. Coupled with a series of 

legislative amendments that have introduced additional evidentiary and 

procedural hurdles, the pathway for monetary compensation has been 

virtually closed off for Palestinians.133 

As criminal investigations into alleged violations are opened only on rare 

occasions, and at times closed without further action, it appears that 

investigations are the exception rather than the rule. Consequently, even in 

situations where they would be warranted, criminal prosecutions very rarely 

occur. This points to a systemic failure to hold the perpetrators of human rights 

violations to account. Investigations should be standard practice for alleged or 

potential violations, and where warranted, lead to prosecutions to ensure 

accountability and justice. 

 

  

 
131 ICCPR, Art. 2(3). 
132 General Comment 31, para. 16. 
133 See, e.g., B’Tselem, Getting Off Scot-Free: Israel’s Refusal to Compensate Palestinians for Damages Caused by Its 

Security Forces”, March 2017, available at: 

https://www.btselem.org/publications/summaries/201703_getting_off_scot_free.   

https://www.btselem.org/publications/summaries/201703_getting_off_scot_free
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Concerns about excessive, and unlawful, use of force by the ISF against 

Palestinians have persisted over decades, which indicates that problematic 

laws, policies, and practices have not improved enough to meet the standards 

required by IHRL – nor does it seem likely that this will be the case under the 

soon-to-be-appointed new Israeli government.134 Some incidents are 

portrayed as cases of “bad apples”, singling out the specific individual to be the 

problem.135 At other times, soldiers who have conducted killings are even 

glorified,136 and conduct is not appropriately reviewed. In general, the attitude 

of the Israeli authorities towards alleged misconduct of the ISF is often one of 

defiance and denial.137 Practices, policies, and even laws must be scrutinized 

and changes made where required to prevent impunity, ensure justice, and 

provide remedy for individual victims, and furthermore guarantee non-

repetition of violations.  

 

 

 

  

 
134 See, e.g., Josh Breiner, “‘Dramatic Effect’: Israel Police Chief Warns Against Expanding Ben-Gvir’s Powers”, Ha’aretz, 14 

December 2022, available at: https://www.haaretz.com/israel-news/2022-12-14/ty-article/.premium/dramatic-effect-

israel-police-chief-warns-against-expanding-ben-gvirs-powers/00000185-1054-dc55-a9ad-fc76f9260000.  
135 See, e.g., the position of then-Defence Minister Moshe Ya’alon concerning the Elor Azaria case. Times of Israel, “Ex-

defense minister slams Netanyahu over Azaria trial”, 29 December 2016, available at: https://www.timesofisrael.com/ex-

defense-minister-slams-netanyahu-over-azaria-trial/. See also Eitan Diamond, “Killing on Camera: Visual Evidence, Denial 

and Accountability in Armed Conflict”, London Review of International Law 6, No. 3 (2018), pp. 361-390. 
136 See, e.g., Middle East Eye, “Israeli soldier shoots Palestinian dead at point-blank range”, 2 December 2022, available at: 

https://www.middleeasteye.net/news/israel-palestine-point-blank-fatally-shoots; Barak Ravid, “Netanyahu Supports 

Pardon for Convicted Hebron Shooter Elor Azaria”, Ha’aretz, 4 January 2017, available at: https://www.haaretz.com/israel-

news/2017-01-04/ty-article/netanyahu-i-support-pardon-for-elor-azaria/0000017f-ee02-ddba-a37f-ee6efa3e0000.  
137 Then-Prime Minister Yair Lapid responded to a request by the US State Department that Israel re-examine its forces’ rules 

of engagement in the West Bank following the killing of Shireen Abu Akleh: “No one will dictate our open-fire policies to us 

when we are fighting for our lives. Our soldiers have the full backing of the government of Israel and the people of Israel”. 

See Areej Hazboun and Joseph Krauss, “Israeli PM rejects calls to change army rules of engagement”, 7 September 2022, 

available at: https://apnews.com/article/middle-east-israel-journalists-yair-lapid-439fcf0a7522e758d3307c522bb847ef. 

See also, e.g., Eitan Diamond, “Killing on Camera: Visual Evidence, Denial and Accountability in Armed Conflict”, London 

Review of International Law 6, No. 3 (2018), pp. 361-390; Emanuel Fabian, “Lapid slams international criticism of cop who 

shot Palestinian stabber dead”, 4 December 2022, available at: https://www.timesofisrael.com/liveblog_entry/lapid-slams-

international-criticism-of-cop-who-shot-palestinian-stabber-dead/; Yaniv Kubovich and Noa Landau, “Elor Azaria, Israeli 

Soldier Convicted of Killing a Wounded Palestinian Terrorist, Set Free After Nine Months”, 8 May 2018, available at: 

https://www.haaretz.com/israel-news/2018-05-08/ty-article/.premium/hebron-shooter-elor-azaria-released-from-prison-

after-nine-months/0000017f-e225-d568-ad7f-f36f56830000. 

https://www.haaretz.com/israel-news/2022-12-14/ty-article/.premium/dramatic-effect-israel-police-chief-warns-against-expanding-ben-gvirs-powers/00000185-1054-dc55-a9ad-fc76f9260000
https://www.haaretz.com/israel-news/2022-12-14/ty-article/.premium/dramatic-effect-israel-police-chief-warns-against-expanding-ben-gvirs-powers/00000185-1054-dc55-a9ad-fc76f9260000
https://www.timesofisrael.com/ex-defense-minister-slams-netanyahu-over-azaria-trial/
https://www.timesofisrael.com/ex-defense-minister-slams-netanyahu-over-azaria-trial/
https://www.middleeasteye.net/news/israel-palestine-point-blank-fatally-shoots
https://www.haaretz.com/israel-news/2017-01-04/ty-article/netanyahu-i-support-pardon-for-elor-azaria/0000017f-ee02-ddba-a37f-ee6efa3e0000
https://www.haaretz.com/israel-news/2017-01-04/ty-article/netanyahu-i-support-pardon-for-elor-azaria/0000017f-ee02-ddba-a37f-ee6efa3e0000
https://apnews.com/article/middle-east-israel-journalists-yair-lapid-439fcf0a7522e758d3307c522bb847ef
https://www.timesofisrael.com/liveblog_entry/lapid-slams-international-criticism-of-cop-who-shot-palestinian-stabber-dead/
https://www.timesofisrael.com/liveblog_entry/lapid-slams-international-criticism-of-cop-who-shot-palestinian-stabber-dead/
https://www.haaretz.com/israel-news/2018-05-08/ty-article/.premium/hebron-shooter-elor-azaria-released-from-prison-after-nine-months/0000017f-e225-d568-ad7f-f36f56830000
https://www.haaretz.com/israel-news/2018-05-08/ty-article/.premium/hebron-shooter-elor-azaria-released-from-prison-after-nine-months/0000017f-e225-d568-ad7f-f36f56830000
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