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About this Q&A

The objective of this Q&A is to clarify the international legal framework relevant
to the designation of six Palestinian civil society groups by Israel as “terrorist
organisations” in Israel and as “unlawful organisations” in the occupied
Palestinian territory (oPt), and to assess the lawfulness and implications of these
designations and declarations under international law based on information
publicly available at the time of writing.

The Q&A does not constitute legal guidance to parties directly or indirectly
affected by the decisions as to the legal avenues open to them, or with regards
to the measures that might be taken against them.



Designation of six Palestinian civil society organisations

Introduction

On 22 October 2021, the Israeli Ministry of Defense (MoD) announced the designation of six
prominent Palestinian civil society groups operating in the oPt as “terrorist organisations”,
alleging that they constitute an arm of and covertly operate on behalf of the Popular Front
for the Liberation of Palestine (PFLP). The six designated organisations are the Union of
Agricultural Work Committees (UAWC); Defense for Children International-Palestine (DCIP);
Al-Hagq; Bisan Center for Research and Development; Addameer-Prisoner Support and Human
Rights Association; and the Union of Palestinian Women’s Committees (UPWC). The PFLP, a
political movement active in the oPt, is considered a terrorist organisation by Israel, the

European Union, the United States, and a small number of other countries.

On 7 November 2021, it was made public that the Israeli army’s military commander in the
occupied West Bank had signed similar orders declaring five of the six groups “unlawful

organisations”. The sixth organisation —the UAWC — had already been so declared previously.

The designations and the corresponding declarations come at a time of heightened concern
over a range of measures targeting human rights defenders and civil society groups, which
have been introduced by the authorities in both the oPt and Israel. For instance, Israeli

authorities have arrested and detained Palestinian human rights defenders, imposed

restrictions on their freedom of movement, and raided the offices of civil society groups.

Palestinian authorities routinely repress peaceful dissent, through physical assault and

arbitrary arrests, and crack down on demonstrators, journalists, and human rights activists.
International organisations too are not immune from such measures: last year, Israel refused

to renew the visas of several foreign UN staff members, and has routinely denied the UN

Special Rapporteur on the situation of human rights in the oPt access to the occupied West
Bank and Gaza. In totality, these trends not only curtail and repress the work of the civil
society organisations that are directly targeted, but also unjustifiably limit civic space and
have a chilling effect on all organisations working on the context, regardless of where they

are located.


https://www.diakonia.se/ihl/news/israel-palestine-news/the-designation-of-six-palestinian-civil-society-groups-operating-in-the-opt/
https://news.un.org/en/story/2021/11/1105292
https://www.haaretz.com/israel-news/.premium-two-weeks-on-israeli-army-extends-palestinian-ngo-terror-designation-to-west-bank-1.10361491
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=27375&LangID=E
https://www.amnesty.org/en/latest/news/2021/04/israelopt-chilling-repercussions-of-travel-ban-on-amnesty-campaigner-must-be-a-wake-up-call-for-all-2/
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=27381&LangID=E
https://www.amnesty.org/en/latest/press-release/2021/07/palestinian-security-forces-escalate-brutal-campaign-of-repression/
https://www.hrw.org/news/2019/03/20/another-brutal-crackdown-hamas-gaza
https://gisha.org/en/human-rights-ngos-in-letter-to-israels-minister-of-foreign-affairs-stop-the-ministrys-harassment-of-united-nations-ohchr-staff/
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=27295&LangID=E
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Against this backdrop, and within the context of ongoing discriminatory Israeli policies
directed at the Palestinian population at large, Israel’s recent decisions have drawn swift
criticism from other civil society organisations, States, and the UN, with the UN High
Commissioner for Human Rights Michelle Bachelet calling this an “attack” on fundamental
rights. Most recently, UN entities and the Association of International Development Agencies

(AIDA) issued a joint statement expressing strong concern over the military orders, which

stand to “significantly constrain” the work of the organisations and point towards a further

“erosion of civic and humanitarian space”.


https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=27708&LangID=E
https://www.ochaopt.org/content/un-agencies-and-association-international-development-agencies-stand-civil-society-organisations-occupied
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1. What are the legal bases that Israel has used to designate the six civil
society organisations as “terrorist organisations” in Israel and declare
them as “unlawful organisations” in the oPt?

Israel’s designation of the six organisations as “terrorist organisations” is founded on the

Israeli Counter-Terrorism Law adopted in 2016. The stated purpose of the law is to “establish

criminal and administrative legal provisions, including special enforcement powers, for the
purpose of combatting terrorism ... all while taking into account the characteristics of the
terrorist organisations and the terrorist offenses; the anticipated danger they pose to the
security of the State of Israel, its residents and its governmental order”. The Law defines as
“terrorist organisations” not only those that carry out terrorist acts, but also organisations
that — like the six in question — are alleged to “directly or indirectly” assist such groups,
including by means of promoting their activities or financing them (Article 2(a)(2)). It
criminalises different forms of association with designated “terrorist organisations”, varying
from being a member to providing services or identifying with the organisations through
public demonstration of support or sympathy. It also allows for various measures against the
designated organisations including their closure and seizing of their assets, and the criminal

prosecution of persons affiliated with them.

The application of the Counter-Terrorism Law generally does not extend to the territory of
the oPt, and thus the designations legally only have effect within Israel. Indeed, the direct
application of the Counter-Terrorism Law would be a breach of the international
humanitarian law (IHL) rule that prohibits such extension of domestic laws of the occupying
power to occupied territories (Article 43 of the Hague Regulations of 1907). Israel’s

III

(corresponding) declarations of the organisations as “unlawful” were made by military order

pursuant to Article 84(1)(b) of the Defence (Emergency) Regulations, put in force in 1945 by
the authorities of the British Mandate for Palestine. The purpose of the military orders is
stated as “protecting the security of the region, the security of the State of Israel, the peace
of the public and the order of the public”. The Defence Regulations stipulate that the property
of organisations declared as unlawful may be seized, and that persons associated with these
organisations at varying degrees may be prosecuted. The military orders expressly require

that persons holding assets belonging to the organisations notify the military commander.


https://www.justice.gov.il/En/Units/IMPA/Legistlation/Pages/default.aspx
https://ihl-databases.icrc.org/ihl/WebART/195-200053
https://www.imolin.org/doc/amlid/Israel/The_Defence_Emergency_Regulations_1945.pdf
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2. What are the consequences of the designations and the declarations for

the six organisations and their staff?

The designation of the six Palestinian civil society groups as “terrorist organisations” pursuant
to the Counter-Terrorism Law enables Israeli authorities to take action against the
organisations and their staff members in Israel as well as in East Jerusalem, where Israel

applies its civil law in contravention of international law. Under the Counter-Terrorism Law,

staff members of the designated organisations could face five to 25 years of imprisonment.

The declaration of the six organisations as “unlawful organisations” through military orders
based on the Defence Regulations in the oPt has consequences in the West Bank that much
resemble those of the Counter-Terrorism Law in Israel, and places practically all members and

supporters of the organisations at risk of imprisonment for up to 10 years.

Under both the Counter-Terrorism Law and the Defence Regulations, any property or funds
that are deemed to belong to one of the six groups can be seized and the offices of the
organisations (as well as other locations) can be searched for such property and funds.

Military Order 1651, which builds upon the provisions of the Defence Regulations concerning

“unlawful organisations” (which the Military Order refers to alternatively as “hostile
organisations”) further empowers the Israeli army to order the closure of these organisations

and to impose penalties on any person violating such order.

Indirect consequences encompass the loss of provision of services, resources and support,
including funding, provided by other actors, since these actors would risk being sanctioned
for their support to the designated organisations. An Israeli security source has reportedly

expressed that the main objective of the designations is to impede the funding to the

organisations. The decisions are already generating such detrimental consequences for the

organisations, hindering their operations.


https://digitallibrary.un.org/record/25618?ln=en
http://www.militarycourtwatch.org/files/server/MO%201651%20.pdf
https://www.haaretz.com/israel-news/.premium-the-ngos-israel-designated-as-terror-groups-remain-legal-in-the-west-bank-1.10345231
https://www.haaretz.com/israel-news/.premium-the-ngos-israel-designated-as-terror-groups-remain-legal-in-the-west-bank-1.10345231
https://www.haaretz.com/israel-news/.premium-the-ngos-israel-designated-as-terror-groups-remain-legal-in-the-west-bank-1.10345231
https://www.timesofisrael.com/finnish-charity-ends-ties-with-palestinian-group-after-terror-designation/
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3. What measures can the six organisations take against the designations

and the declarations?

The Counter-Terrorism Law sets out a formal procedure to appeal the designation of an
organisation as a “terrorist organisation” in Israel before the Minister of Defense (pursuant
to Articles 5 and 7). However, a major obstacle before the organisations in challenging their
designations is the lack of transparency in the process outlined by the law, for rebutting the

evidence and claims on which the designations have been made.

Under the law, a designated “terrorist organisation” has two months from the publication
date of the decision to appeal the designation. A three-member Advisory Committee,
appointed by the Ministry of Justice, reviews the appeal, and submits its recommendations
to the Minister of Defense, the Ministerial Committee, and the Government. If the
“designation request of the Head of the Defense Authority, the Advisory Committee’s
recommendations, and the Minister of Defense’s decision regarding the request” are based
on confidential information, the authorities have no obligation to disclose the information in
guestion to the organisation. In essence, this means that the organisations cannot
meaningfully challenge the allegations brought against them if they are based on secret

evidence.

Meanwhile, the final decision regarding a designation, revocation, or the cancellation of a
revocation of the designation of an organisation remains under the authority of the Minister
of Defense, the Ministerial Committee, or the Government. Israel’s Supreme Court of Justice

can review this final decision under specific conditions and strike down the designation.

Military law applicable in the oPt, on the other hand, does not provide a process to challenge
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the declarations of organisations as “unlawful” in the oPt, and the Defence Regulations do

not set a formal procedure to appeal such declarations. The recent declarations by the

military commander addressed to the organisations offer them the opportunity to submit
objections to the military commander within 14 days, but this process is not governed by a
specific procedure provided by law. The organisations can further appeal the administrative

military decisions to Israel’s Supreme Court of Justice.


https://www.idf.il/%D7%90%D7%AA%D7%A8%D7%99%D7%9D/%D7%94%D7%A4%D7%A8%D7%A7%D7%9C%D7%99%D7%98%D7%95%D7%AA-%D7%94%D7%A6%D7%91%D7%90%D7%99%D7%AA/%D7%9E%D7%97%D7%9C%D7%A7%D7%AA-%D7%99%D7%95%D7%A2%D7%9E%D7%A9-%D7%90%D7%99%D7%95%D7%A9/%D7%93%D7%91%D7%A8%D7%99-%D7%97%D7%A7%D7%99%D7%A7%D7%94-%D7%A9%D7%98%D7%A8%D7%9D-%D7%A4%D7%95%D7%A8%D7%A1%D7%9E%D7%95-%D7%91%D7%A7%D7%9E%D7%A6%D7%9D-%D8%A7%D9%84%D8%AA%D8%B4%D8%B1%D9%8A%D8%B9%D8%A7%D8%AA-%D8%A7%D9%84%D8%AA%D9%8A-%D9%84%D9%85-%D9%8A%D8%AA%D9%85-%D9%86%D8%B4%D8%B1%D9%87%D8%A7-%D8%A8%D8%B9%D8%AF-%D9%81%D9%8A-%D9%85%D8%AC%D9%85%D9%88%D8%B9%D8%A9-%D8%A7%D9%84%D9%85%D9%86%D8%A7%D8%B4%D9%8A%D8%B1-%D8%A7%D9%84%D8%A7%D9%88%D8%A7%D9%85%D8%B1-%D9%88%D8%A7%D9%84%D8%AA%D8%B9%D9%8A%D9%8A%D9%86%D8%A7%D8%AA/

Designation of six Palestinian civil society organisations

Briefly, the ultimate available means to the organisations to challenge both the designations
and declarations is thus appealing to Israel’s Supreme Court of Justice (sitting in its capacity
as the High Court of Justice). However, the Court’s exercise of judicial review has largely

served to legitimise Israel’s policies and practices in the occupied territory and reinforced the

legal and political control it exercises, including through the use of secret evidence in its

proceedings. Indeed, studies have shown that the Court has never ruled in favour of

petitioners in hundreds of cases that have been brought before it over the years in which the
State presented secret evidence as proof of a security justification for the measures it

imposed.

4. What is the international legal framework governing Israel’s conduct in

the oPt?

Israel’s conduct in the oPt is governed by two bodies of international law in particular: IHL,
which applies in situations of armed conflict including occupation, and international human
rights law (IHRL), which applies at all times. These two bodies of law must be interpreted in a
harmonious manner, duly employed in the interpretation of one another if warranted by the
given situation, and any divergence between the two must be resolved taking into account

the particularities of the question at hand.

The oPt, consisting of the West Bank, including East Jerusalem, and Gaza, has been occupied
by Israel since 1967. As the occupying power, Israel is bound by IHL, including specifically the
IHL rules comprising the law of occupation. Annexation is prohibited in international law and
furthermore has no legal effect on Israel’s obligations under the law of occupation as per the
unequivocal provision of Article 47 of the Fourth Geneva Convention; Israel remains bound

by all of its obligations under the law of occupation.

Israel’s IHRL obligations extend to the oPt and accordingly it must respect and protect the
rights of all persons in the territory. Israel’s IHRL obligations towards persons in the oPt are
widely accepted and recognised by the international community, even though Israel denies,
or only accepts to a very limited extent, that it is bound by IHRL in the oPt. The applicability

of the International Covenant on Civil and Political Rights (ICCPR) in the West Bank, especially

important for the protection of the activities of civil society organisations, has been further


https://oxford.universitypressscholarship.com/view/10.1093/oso/9780190696023.001.0001/oso-9780190696023
https://oxford.universitypressscholarship.com/view/10.1093/oso/9780190696023.001.0001/oso-9780190696023
https://oxford.universitypressscholarship.com/view/10.1093/oso/9780190696023.001.0001/oso-9780190696023
https://law.vanderbilt.edu/files/archive/Krebs-camera-ready.pdf
https://ihl-databases.icrc.org/ihl/WebART/380-600054?OpenDocument
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
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confirmed by the International Court of Justice (Advisory Opinion on the Legal Consequences

of the Construction of a Wall in the Occupied Palestinian Territory, paras 108-111).

While Israel can and may even be required to take measures to counter terrorism, these must
be in compliance at all times with its international legal obligations, including under IHL and
IHRL. This includes ensuring that counter-terrorism measures do not criminalise the
legitimate work of human rights defenders and civil society organisations. However, Israel has
been relying on military law and orders (including the Defence Regulations and Military Order
1651) to broadly restrict any criticism or opposition to its policies, and to prosecute human

rights defenders and criminalise their work within the oPt.

5. Is the declaration of the six organisations as unlawful in the oPt in line

with the limitations that IHL imposes on Israel as the occupying power?

Under IHL, Israel as the occupying power has the obligation to maintain public order and civil
life in the oPt, while respecting, unless absolutely prevented, the laws in force in the country
(Article 43 of the Hague Regulations of 1907). Accordingly, Israel is not allowed to introduce
changes to the law applicable in the oPt except for the limited grounds expressly and
exhaustively provided by the law of occupation. One of the permissible grounds for
introducing legislative changes is ensuring “the security of the occupying power, of the
members and property of the occupying forces or administration, and likewise the
establishments and lines of communication used by them” (Article 64(2) of the Fourth Geneva
Convention). This security exception allows for the criminalisation of threats to the security
of the occupying power, but any changes on this ground must be “essential” to enable the
occupying power to achieve its aim. This qualifier for permitted legislation, which is translated
as “indispensable” in the equally authentic French text, is helpful in defining the scope of the
(admittedly wide) discretion accorded to the occupying power, at least implying a
requirement of necessity and proportionality. This approach is further supported by the
language used in Article 27(4) of the Fourth Geneva Convention, which allows for measures

of control and security “as may be necessary as a result of the war”.

As a preliminary remark, whether the Defence Regulations, the legal basis of the military

orders, were in force at the time of the Israeli occupation of the West Bank in 1967 remains


https://www.icj-cij.org/public/files/case-related/131/131-20040709-ADV-01-00-EN.pdf
https://ihl-databases.icrc.org/ihl/WebART/195-200053
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=6DB876FD94A28530C12563CD0051BEF8
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=FFCB180D4E99CB26C12563CD0051BBD9
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controversial. Israel considers it to be a part of the law in force at the time of occupation.

Even if the law was not in force at the time of occupation, Israel has issued military orders

confirming its applicability, which can be seen in effect as introducing new legislation which
must in turn comply with Article 43 of the Hague Regulations of 1907 and Article 64 of the
Fourth Geneva Convention. In this case, the section of the Defence Regulations relevant to
the declarations, Part VII of the law on “unlawful association”, could in principle fall within

the permitted scope of legislative changes under the law of occupation.

Notwithstanding the controversy surrounding the applicability of the Defence Regulations,
and even assuming they fall within the allowed grounds for new legislation as they are for
security concerns, their content and application through the military orders are questionable.
First of all, the military commander is given carte blanche to declare any organisation
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“unlawful” without clarifying the circumstances which may lead to such declarations, and
consequently persons connected with these organisations in different ways can be
prosecuted for such association. This unbounded discretion given to the commander is
incompatible with the principle of legality, which requires that, among other things, persons
subject to a given law must be able to reasonably foresee the consequences of their actions

(Rule 101 of the ICRC Customary IHL Study).

Second, the Defence Regulations and the implementing orders, in principle based on valid
security concerns, have far-reaching consequences, effectively rendering the organisations in
their totality unlawful. While the specifics of the information leading to the declarations are
not available to the public, there appears to be no dispute that the organisations do carry out
human rights work, and such work cannot be classified as “terrorist” activities or activities
posing risks to the security of the occupying power. This goes beyond what is “essential” to
ensure the security of Israel. Any measures taken by Israel on security grounds would only be
lawful if they are actually capable of ensuring the security of the occupying power in a manner
which does not go beyond what is actually necessary. Indeed, the measures would only be in
conformity with the law if they exclusively target ongoing or possible future security risks, and

not the organisations en masse.

Third, the occupying power remains bound by other restrictions imposed by IHRL and
applicable in the oPt to all its conduct relating to legislation and implementation of security

measures, which are explained in Questions 7 and 8.


https://www.hrw.org/report/2019/12/17/born-without-civil-rights/israels-use-draconian-military-orders-repress#_ftn69
https://www.hrw.org/report/2019/12/17/born-without-civil-rights/israels-use-draconian-military-orders-repress#_ftn69
https://ihl-databases.icrc.org/ihl/WebART/195-200053#:~:text=43.-,Art.,in%20force%20in%20the%20country.
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=6DB876FD94A28530C12563CD0051BEF8
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule101
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6. Would the enforcement of the military orders in the oPt be in

conformity with Israel’s obligations under IHL?

Measures taken by the occupying power to ensure its security cannot be in violation of its
obligations under IHL rules. The military orders and the Defence Regulations allow for actions
which in effect entail the seizure of the property of the organisations. Under IHL, private
property is protected against confiscation (Article 46 of the Hague Regulations of 1907), that
is, seizure without compensation. The seizure of private property is on the other hand allowed
only when it is required by imperative military necessity (Rule 51(c) of the ICRC Customary
IHL Study) and requisition of such property is allowed only for the needs of the occupying
army (Article 52 of the Hague Regulations of 1907). The authority granted to the occupying

power is thus limited to cases of military necessity and does not extend to punitive seizures.

There are a number of prima facie arguments that Israel might — erroneously — advance to
justify its actions under IHL. First, it might attempt to argue that the Defence Regulations were
in force at the time of occupation, and that it consequently has an obligation to respect them
unless absolutely prevented from doing so (Article 43 of the Hague Regulations of 1907).
However, this general rule under IHL is refined in the Fourth Geneva Convention, which
stipulates that the laws in force in the occupied territory may be repealed or suspended if
they constitute an obstacle to the application of the Convention (Article 64(1)). Here, it is
submitted that, in line with the general obligation to respect and ensure respect for IHL

(Common Article 1 of the Four Geneva Conventions and Rule 139 of the ICRC Customary IHL

Study), the occupying power not only may but must repeal, suspend, or refrain from
implementing laws in force which are contrary to its obligations, under the Fourth Geneva
Convention as well as under IHL as a whole, including the Hague Regulations of 1907, or must

interpret them in accordance with IHL.

Second, Israel may attempt to argue that it also has an obligation under IHL to ensure public
order (Article 43 of the Hague Regulations of 1907) and these (possible) interferences with
the property of the “unlawful organisations” are necessary to comply with this obligation.
More specifically, Israel may argue that the measures are necessary to prevent the security
threats posed by terrorist activities. However, the obligation to maintain public order must

be interpreted in a way compatible with other IHL rules, including absolute prohibitions such


https://ihl-databases.icrc.org/ihl/WebART/195-200056
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule51
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/WebART/195-200062
https://ihl-databases.icrc.org/ihl/WebART/195-200053
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=6DB876FD94A28530C12563CD0051BEF8
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Article.xsp?action=openDocument&documentId=FD45570C37B1C517C12563CD0051B98B
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule139
https://ihl-databases.icrc.org/ihl/WebART/195-200053
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as the prohibition of transferring the occupying power’s own population into the occupied
territory, and cannot be used as a tool to circumvent negative or positive obligations of the
occupying power. Likewise, measures to address legitimate security concerns of the
occupying power must be in compliance with the occupying power’s IHL obligations. Even if
preventive seizures of property aiming at ensuring the security of the occupying power were
permitted in principle, as some may argue, these measures would be lawful only if they
satisfied the cumulative conditions of being implemented for a legitimate aim, of being both
necessary and proportionate, and of providing effective remedies for the persons, including
organisations, concerned. The Defence Regulations do not provide sufficient safeguards for
the population of the occupied territory against arbitrary conduct by the occupying power,
and the circumstances surrounding the declarations raise doubts as to whether they pursue
legitimate security concerns of Israel. Moreover, the text and its application are not tenable

under IHRL (see Questions 7 and 8).

The Defence Regulations further stipulate that any person associated with the “unlawful
organisations”, including for example those who have in their possession any document
issued by an unlawful association, would be liable to be “tried summarily”. The Regulations
do not further detail the procedure of prosecutions and rights of the accused. Under IHL, as
a principle, the local judicial system must continue its work, but the occupying power may set
up its own properly constituted, non-political military courts sitting in the occupied territory
to try persons accused of breaching the legislation introduced by the occupying power (Article
66 of the Fourth Geneva Convention). Any prosecution by the occupying power must comply
with fair trial guarantees (Rule 100 of the ICRC Customary IHL Study). Absent a clear
procedure ensuring these guarantees to persons alleged to be associated with “unlawful
organisations”, prosecutions against them would not be in compliance with IHL and the

complementary provisions of IHRL.
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https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/ART/380-600073?OpenDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/ART/380-600073?OpenDocument
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule100
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7. What are the main human rights concerns regarding the designations

and the declarations?

Israel’s counter-terrorism legislation as well as the military orders it enforces in the oPt must
be compatible with international standards and must fully respect the strict requirements of
legal certainty, necessity, proportionality, equality, and non-discrimination that apply to
restrictions on human rights. States must ensure that definitions of terrorism and of terror-
related offences (such as “encouragement of terrorism” or “praising” and “glorifying”
terrorism) in national law are not overly broad and ambiguous, and do not include the
exercise of fundamental freedoms. These constraints apply to the definitions of “terrorist
organisations” and “unlawful organisations” and to the respective related offences both in

Israeli law and in the military law that Israel enforces in the oPt.

The explanatory note accompanying the Counter-Terrorism Law acknowledges that the
objective of ensuring Israel’s security and upholding its commitment to combating terrorism
must be “balanced alongside the State of Israel’s commitment to human rights and the
accepted standards in this field as provided by international law”. Despite this stated

commitment, the Law has been criticised by human rights actors, including in Israel, who have

argued that it establishes an overexpansive definition of terrorism and permits excessive

counterterrorism measures which fail to provide adequate safeguards for human rights.

Moreover, there has been a lack of due process and transparency, which casts serious doubt
on the substance of the allegations mounted and is in contravention of procedural safeguards
required by IHRL. Notwithstanding legislative authority, States must abide by the rule of law
to ensure proper administration of justice. The discretionary power of the Minister of Defense
and the carte blanche given to the Israeli military commander to make such designations and
declarations respectively, raise serious concerns as to the arbitrary exercise of such wide
discretionary powers. The fact that these designations and declarations are based on secret
evidence classified as confidential for security reasons, is another critical concern.
Transparency in proceedings is an important factor to ensure fairness. The lack of
transparency in the substantiation of the allegations makes it impossible for the designated
and declared organisations to access the nature and cause of the allegations. It also imposes

barriers to meaningfully appeal such decisions. Adherence to such procedural safeguards will
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be all the more important if and when individuals are prosecuted pursuant to these

designations and declarations.

8. How do the designations and declarations impact the enjoyment of the

rights to freedom of expression and association protected under IHRL?

The designations and declarations clearly infringe upon certain civil and political rights,
notably the rights to freedom of expression and association. IHL and more specifically the law
of occupation has little to say about these rights and provides no specific protection for them.
However, under IHL, Israel must maintain public order and civil life in the occupied territory
(Article 43 of the Hague Regulations of 1907), and any measures it takes to fulfil this obligation
must comply with IHRL. These rights are firmly established in IHRL rules that are binding upon

Israel both in its own territory and in the oPt.

Under the ICCPR, Israel as a State party has the obligation to respect and ensure to everyone
in its own territory and in the oPt the rights to freedom of expression and association without
distinction of any kind. This includes protections afforded to civil society organisations and
their staff, which play an important role in the fulfilment of the rights of all members of
society. As a starting point, human rights work in and of itself cannot rightfully be deemed to
constitute a threat to State security and an illegitimate activity, including where such work
involves holding the concerned State to account for alleged violations of international law or
criticising the conduct of the occupying power. Indeed, the UN Human Rights Committee,

which has the competence to interpret the content of the ICCPR, has specifically warned

against using treason laws or provisions relating to national security, such as counter-

terrorism laws, as a prerogative to justify the prosecution of human rights defenders.

Israel may lawfully restrict the enjoyment of the rights to freedom of expression and freedom
of association under certain circumstances. First of all, these rights can be derogated from “in
time of public emergency which threatens the life of the nation”. Such derogation must be
officially proclaimed (Article 4 of the ICCPR). These exceptional situations, by their nature,
imply a limited temporal scope and cannot be used as a justification for (semi-)permanent
restrictions on rights. Israel has been relying on a state of emergency declared in 1948,

continuing to the present date, as a basis for derogations from certain rights included in the

12


https://ihl-databases.icrc.org/ihl/WebART/195-200053
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
https://www2.ohchr.org/english/bodies/hrc/docs/gc34.pdf
https://www.refworld.org/docid/453883fd1f.html
https://treaties.un.org/pages/viewdetails.aspx?chapter=4&clang=_en&mtdsg_no=iv-4&src=ind

Designation of six Palestinian civil society organisations

ICCPR. However, these do not include Articles 19 and 22 of the ICCPR providing for the rights

to freedom of expression and freedom of association, respectively.

These rights can also be subjected to limitations if necessary for the protection of national
security or of public order (Articles 19(3) and 22(2) of the ICCPR). In addition to having such
legitimate aim, limitations must be based on law, and must comply with the principles of
necessity and proportionality. The severe restrictions on rights imposed in the present case
on the basis of the Counter-Terrorism Law and the Defence Regulations do not appear to

meet these requirements.

First, the Counter-Terrorism Law’s vague definitions of “terrorist acts” and of identification
with “terrorist organisations” are not sufficiently clear to provide the requisite legal certainty.
The specific provision of the Defence Regulations relied on by Israel in its military orders, for
its part, fails to provide any definition of “unlawful organisations”. Moreover, both
instruments criminalise varying degrees of association with terrorist or unlawful organisations

which are not clearly defined.

Second, while the designations and declarations expressly invoke concerns relating to security
and public order as the basis for the restrictions they impose, the Israeli authorities have not
provided any details that demonstrate in specific and individualised fashion the precise
nature of the concerns in question. In the absence of any such details, vague references to
security and public order that were made do not suffice to establish legitimate grounds for

the restrictions.

Third, not only must extreme care be exercised in the design and application of legislation
relating to national security, particularly to human rights defenders, the measures imposed
on the basis of such legislation must also be sufficiently restrained. Indeed, even if it were
accepted that the provisions of Israeli domestic and military law on which the designations
and the declarations are respectively based serve a legitimate purpose and that their
application in this instance also serves a legitimate aim, the restrictions they establish would

still need to meet requirements of necessity and proportionality.

There are numerous concerns about necessity and proportionality. The stated basis for the
designations and declarations are findings about alleged acts of certain individuals in the six

organisations. Nothing that has so far been published serves to substantiate the allegations
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against these individuals, but even if they were substantiated, this would not warrant the
restrictions that have been imposed by designating or declaring unlawful the entire
organisation to which the concerned individuals belong. Furthermore, the expansive
measures that the designations and declarations give rise to extend not only to persons
directly associated with such organisations but also to anyone who supports or is affiliated
with them. This potentially includes the entire human rights and humanitarian community
working on the Israeli/Palestinian context and all those who coordinate, collaborate or
maintain contact with such organisations, or otherwise rely on their work (see Question 10).
In order to satisfy the proportionality test, the restrictive measures must not only be
appropriate to achieve a legitimate goal, but also the least harmful means to achieve the goal.
Given the severe and far-reaching impact of these designations and declarations and their
measures of implementation, these expansive measures are not only inappropriate, but also
extremely intrusive, and thus overbroad restrictions on the relevant rights. Since the right to
freedom of expression embraces the right to receive information, such curtailment will also
have a detrimental impact on the public’s access to information which is critical for an
informed citizenry and for the proper exercise of civic rights, notably to monitor and hold
authorities to account. In other words, restrictions will not only affect the rights of the
organisations, but of members of the public at large. Fundamentally, the application of the
measures envisioned in the designations and declarations will not only overly restrict the
rights to freedom of expression and of association (amongst other rights), but potentially also

impair the essence of such rights, which is not allowed under any circumstances.

Moreover, limitations on human rights may not be imposed in a discriminatory manner. In
this regard, it is notable that far from imposing equally harsh restrictions on the rights of its

own nationals residing in the settlements, Israel has systematically failed to take any

appropriate measures to prevent violence that settler groups and individuals routinely
perpetrate against Palestinians or to hold the perpetrators accountable. The striking
discrepancies between Israel’s response to threats to security and public order allegedly
posed by the Palestinian organisations on the one hand, and actually posed by Israeli
nationals on the other, raises serious concern that the principle of non-discrimination has

been breached: that Palestinians’ human rights are being restricted more readily than those
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of Israelis, and that the safety and security of Palestinians are given less priority than the

safety and security of Israelis.

9. Do the six organisations as human rights defenders enjoy specific

protections?

Human rights defenders are “individuals, groups and organs of society” — including civil

society organisations — engaged in the promotion and protection of human rights and
fundamental freedoms. The six organisations have been playing an important role in the
protection of human rights in the oPt, by assisting segments of the society who are more
vulnerable to violations and taking an active role in documenting human rights violations, also

as a means to ensuring accountability, among others.

Due to the nature of their work, human rights defenders are often exposed to grave risks and
challenges, especially in situations of conflict including prolonged occupation. They have been
subjected to harassment, intimidation, movement restrictions, arbitrary arrest, torture, and
— in the worst case — execution. At the same time, the international community has long
recognised the paramount importance of their work for the full realisation of human rights

worldwide, and for building free, resilient, and democratic societies.

To give effect to these considerations, the UN General Assembly adopted the Declaration on

Human Rights Defenders, which reaffirms the applicability of the existing human rights

framework, including the ICCPR which provides for the rights to freedom of expression and
association, and derives from it a set of commitments specific to the work of such individuals

and groups. These include, amongst others, their right to seek the protection and realisation

of human rights at the national and international levels; to conduct human rights work
individually and in association with others; to peaceful assembly and association; to make
complaints about official policies and acts relating to human rights; to lawful exercise of the
occupation or profession of human rights defender; to effective protection under national
law for opposition to human rights violations; and to solicit, receive and utilise resources for
the purpose of protecting human rights (including the receipt of funds from abroad). These

rights may only be subjected to the limitations permitted by IHRL (see Question 8), to the
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extent that they are determined by law and enacted solely for a legitimate purpose (Article

17 of the Declaration).

States are the principal duty-bearers of the Declaration’s substantive provisions: they must
refrain from undue interference in the work of human rights defenders; protect them against
abuses by State authorities or third parties; and effectively address allegations of violations

against them. In addition, States are encouraged to create a safe and enabling environment

for human rights defenders so that they can carry out their legitimate activities, including by
repealing any provisions of national law that restrict their work and refraining from adopting

measures that might criminalise it.

Albeit not legally binding in itself, the Declaration was adopted unanimously by the General
Assembly, the only UN body with universal membership; this constitutes an expression of firm
political commitment by States to give effect to its provisions domestically. Apart from the
Declaration, a variety of instruments and mechanisms underscore the significance accorded

to human rights defenders internationally: the mandate of the UN Special Rapporteur on the

situation of human rights defenders; thematic resolutions by the Human Rights Council and

the General Assembly; and soft law instruments adopted by the EU and OSCE, amongst

others.

10. What are the consequences of these decisions for other civil society

organisations working on the Israeli/Palestinian context?

The designations and declarations announced recently directly concern only the six civil
society organisations; nevertheless, they have wide-ranging consequences for civil society
actors working on the Israeli/Palestinian context. The designations have been described as “a

frontal attack on the Palestinian human rights movement” by independent UN experts.

The designations and declarations do not only criminalise activities by such organisations, as
outlined above, but they also have far-reaching consequences externally: they criminalise,
among other things, the provision of a service or resources to the designated organisations,
and demonstration of identification with them, including by means of public display of
support. They also criminalise the performance of any service provided to the organisations,

and even attending any meeting of such organisation declared unlawful. This imposes the risk
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of (criminal) liability on other civil society actors, for partnership or collaboration with the
designated or unlawful organisations, and support for their work. The designations and

declarations thus more broadly have “a chilling effect on human rights defenders and civic

space”, in an existing environment of shrinking civic space imposed through concerted efforts
to delegitimise civil society actors by means of different legal and administrative measures,

and judicial harassment.

Where fear of reprisals exists, this furthermore threatens the important contributions of local

civil society organisations to international accountability mechanisms. In totality, this

entrenches systematic persecution and risks exacerbating the accountability vacuum and

climate of impunity for violations of international law occurring in the context.

Expansive use of the security imperative to curtail and repress legitimate human rights work
also risks consolidation of the already heavily prohibitive environment civil society actors are
operating in, impeding their activities. Such measures affect Palestinian civil society actors, as
well as the operating environment of Israeli and international organisations that work on the
context, hindering their efforts to protect Palestinians’ human rights and other protections

they are entitled to as civilians living under occupation.

11. What steps can third States take in response to the decisions of Israel

in Israel and in the oPt?

First of all, all States are required to respect and ensure respect for IHL (Common Article 1 of

the Four Geneva Conventions). This means that third States must use their influence to make
sure that Israel, as the occupying power, complies with all of its obligations under IHL,

including the constraints on its authority.

Third States should also be taking steps in response to the concerns associated with the
designations of the six civil society organisations as “terrorist organisations” and declarations

IlI

as “unlawful”, as well as proactive steps to counter the chilling effect on civil society, and
importantly maintain sustained scrutiny of Israel’s efforts to curtail and repress civic space in
the long term. Such steps implementing due diligence should be mindful of the conflict

dynamics, notably, that the allegations against the six civil society organisations are mounted
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by Israel, which is the opposing party in this conflict context and continues to occupy the

Palestinian territory.

The designations by Israel of the six groups as “terrorist organisations” and corresponding
declarations by the Israeli military commander of the same organisations as “unlawful
organisations” have no legal effect on other States. Under international law, third States are
not required to take any actions against the six organisations and should continue operating
as they have done prior to the announcement of the decisions. Even if sufficiently
substantiated information that meets the required threshold for investigations becomes
available to them, third States should not presume the legitimacy of information they receive
from Israel as the accusing party, but rather conduct independent inquiries as part of
exercising due diligence to assess the veracity of any allegations and to determine further

courses of action, if any.
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Within the scope of their relations with the organisations, this means third States can and

should

maintain existing funding agreements with civil society actors;

continue (financially) supporting civil society activity, notably of efforts towards
accountability for violations of international law;

restate and demonstrate the commitment to protect Palestinian civil society
publicly;

engage with financial institutions within their jurisdiction to prevent disruption of
financial flows to the designated and declared organisations; and

refrain from taking actions that may be used to legitimise unsubstantiated claims
of terrorist or unlawful activity, such as new investigations that shift the burden of

proof on the accused organisations to refute such unfounded allegations.

In their relations with Israel, other international actors and third States can and should

exercise all appropriate diplomatic and political measures, individually and collectively to

reverse the designations and declarations;

insist on the availability of meaningful due process for the designated and declared
organisations;

emphasise that counter-terrorism measures must be compliant with international
legal obligations and not unduly restrict civil society;

denounce the use of counter-terrorism measures to target civil society
organisations;

denounce the misuse of the limited security imperative afforded to the occupying
power under IHL;

reiterate support for accountability efforts for violations of international law; and
cooperate with international accountability mechanisms, including the
International Criminal Court and the UN Independent International Commission of
Inquiry on the oPt, including East Jerusalem, and Israel, to provide relevant

information.
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