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About this guide  
The aim of this Easy Guide to International Humanitarian Law is to equip 
professionals working in the occupied Palestinian territory, or on issues 
relating to the context, with an accessible guide to key concepts in the 
international legal framework applicable to situations of armed conflicts 
and occupation. The Easy Guide is a resource for lawyers and legal 
advisors, policy makers, members of the diplomatic community, members 
of civil society organizations, humanitarian professionals, development 
professionals, human rights advocates, journalists and media specialists.   
 
  

About the Diakonia International  
Humanitarian Centre  
The Diakonia IHL Centre endeavours to promote compliance with 
international humanitarian law (IHL) and enforcement of its rules in an 
effort to generate more humanity in conflict. The Diakonia IHL Centre in 
Jerusalem addresses violations of international humanitarian law and of 
international human rights law in the context of the Israeli-Palestinian 
conflict. It provides legal analysis, research and briefings to improve 
understanding and proper application of these areas of international law in 
the public, political and legal discourse concerning the occupied 
Palestinian territory.   
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1. What is public international 
law? 

Public international law is a set of rules that bind States and 
govern the relations and interactions between them. It defines 
the legal responsibilities that States have in their conduct 
with one another, and their duties towards individuals within 
their jurisdiction or power. It also imposes certain 
responsibilities on non-State actors, such as non-State armed 
groups and business enterprises.  

It comprises a combination of rules and principles, derived 
primarily from international treaties, customary international 
law, and general principles of law.1 Judicial decisions and the 
writings of highly qualified experts are subsidiary sources of 
law.2 

Public international law regulates a wide range of issues of 
relevance to the international community and is composed of 
several branches, including – among others – international 
humanitarian law (IHL), international human rights law (IHRL), 
international criminal law, and international refugee law.  

 

2. Who are duty bearers  
under international law? 

States are the primary duty bearers under international law. 
Non-State actors, such as non-State armed groups, business 
enterprises, and international organizations also have certain 
duties under international law. Many rules of IHL directly 
address armed groups that are a party to an armed conflict 
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(see further, section 12, ‘What are armed conflicts?’). 
Individuals (such as State agents or members of armed 
groups) also bear obligations under international law and 
can be held personally accountable under international 
criminal law for certain acts, including serious violations of 
IHL constituting war crimes (see further, section 26, ‘What are 
war crimes?’). 

 

3. What is international 
humanitarian law? 

IHL is the branch of international law that regulates armed 
conflicts. It is also commonly referred to as the law of war, 
law of armed conflict or jus in bello. This body of law prohibits 
acts of violence unjustified by military necessity and puts 
limits on permissible conduct in armed conflict, to prevent 
unnecessary human suffering, preserve core values of human 
dignity and increase the prospect of lasting peace. To that 
end, it imposes a set of rules on actors involved in an armed 
conflict, including States, armed groups, and individuals 
otherwise engaged in warfare, that defines their permissible 
conduct in relation to each other and to persons affected by 
the conflict (see further, section 4, ‘Who is protected under 
international humanitarian law?’). Some rules of IHL are also 
binding on actors that are not involved in the conflict – for 
instance neutral States, States through which humanitarian 
relief is transiting and relief organizations. IHL protects 
persons not or no longer participating in hostilities and 
regulates the means and methods of warfare that may be 
employed. It does so by striking a balance between humanity 
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and military necessity (see further, section 5, ‘What is 
military necessity?’).  

The purpose of IHL is not to make war illegal or to end war. A 
general prohibition on the use of armed force amongst States 
as well as exceptions to it, are found in another branch of 
international law known as the jus ad bellum, which is 
established in the UN Charter.3 By contrast, IHL – or the jus in 
bello – treats the existence of an armed conflict as a fact and 
seeks to regulate behaviour within the factual circumstance 
of armed conflict. While jus ad bellum distinguishes between 
States that resort to the use of force unlawfully and those 
that do so lawfully, jus in bello applies equally to both 
belligerents, regardless of the justness of the causes of war, 
the legality of the initial resort to force, and who started the 
armed conflict.  

 

4. Who is protected under 
international humanitarian law? 

IHL protects those who are not or no longer involved in 
hostilities. This includes fighters hors de combat; medical, 
religious, and humanitarian relief personnel; journalists; and 
other civilians. 

The category of “protected persons”, as defined in the 1949 
Geneva Convention Relative to the Protection of Civilian 
Persons in Time of War (the Fourth Geneva Convention), 
designates civilians who, during an international armed 
conflict, find themselves, at any moment or under any 
circumstance, in the hands of a party to the conflict of which 
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they are not nationals, and which does not have diplomatic 
relations with their State of nationality.4 Hence all civilians 
who find themselves in a territory occupied by a belligerent 
and who are nationals of the occupied State (the enemy of 
the occupying power) are “protected persons” and benefit 
from protections established  in the Fourth Geneva 
Convention (see further, section 7, ‘What are the main 
sources of international humanitarian law?’). 

Civilians who do not qualify as “protected persons” under the 
Fourth Geneva Convention, but who are nonetheless in need 
of protection from risks related to an international or non-
international armed conflict are protected by other rules of 
IHL. This includes civilians in their State of nationality who 
require protection from their own State, for instance because 
they are suspected of supporting the enemy, or because they 
are ethnically affiliated with the opposing party in an inter-
ethnic conflict.   

 

5. What is military necessity? 
Military necessity has been defined as “the necessity of those 
measures which are indispensable for securing the ends of 
the war and are lawful according to the modern laws and 
usages of war”.5 It is the principle whereby a belligerent is 
entitled to utilize any measure required to accomplish a 
legitimate military purpose, provided that such measure is 
not otherwise forbidden by IHL and does not violate 
applicable rules of IHRL. 
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6. When does international 
humanitarian law apply? 

IHL applies during armed conflicts. As detailed below, there 
are two types of armed conflicts: international armed 
conflicts (including situations of occupation), and non-
international armed conflicts (see further, section 12, ‘What 
are armed conflicts?’). IHL does not apply to other situations 
of violence including internal disturbances or tensions such 
as riots, demonstrations and isolated or sporadic acts of 
violence. 

IHL applies for the entire duration of an armed conflict, 
including in case of a brief or extended lull in hostilities. 
Persons who are still detained by a party to the conflict 
beyond the end of the conflict continue to benefit from the 
protection of IHL until their final release and repatriation. The 
obligation to respect and ensure respect for IHL – for instance 
by disseminating it to the armed forces, or by reviewing new 
weapons to ensure they comply with IHL – is binding upon all 
States even in peacetime.  

 

7. What are the main sources of 
international humanitarian law? 

The main sources of IHL are the four Geneva Conventions of 
1949 and the two Additional Protocols of 1977, as well as the 
Hague Conventions, adopted during the 1899 and 1907 peace 
conferences, and rules of customary international law.  
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The four Geneva Conventions from 1949 as well as the first 
Additional Protocol from 1977 apply during international 
armed conflicts. The First Geneva Convention is the Geneva 
Convention for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field. It protects 
wounded and sick military personnel on land (GC I). The 
Second Geneva Convention is the Geneva Convention for the 
Amelioration of the Condition of Wounded, Sick and 
Shipwrecked Members of Armed Forces at Sea (GC II). It 
protects wounded, sick and shipwrecked military personnel 
at sea. The Third Geneva Convention is the Geneva 
Convention Relative to the Treatment of Prisoners of War 
(GC III). It protects prisoners of war. The Fourth Geneva 
Convention is the Geneva Convention Relative to the 
Protection of Civilian Persons in Time of War (GC IV). It 
protects civilians, including civilians in occupied territory, 
and is particularly relevant for situations of occupation. The 
four Geneva Conventions are universally ratified. 

The First Additional Protocol is the Protocol Additional to the 
Geneva Conventions of 12 August 1949 and relating to the 
Protection of Victims of International Armed Conflicts (AP I). It 
expands the protection granted to victims of international 
armed conflicts and also contains rules on the conduct of 
hostilities that define the permissible types of means and 
methods of warfare. The Second Additional Protocol is the 
Protocol Additional to the Geneva Conventions of 12 August 
1949 and relating to the Protection of Victims of Non-
International Armed Conflicts (AP II). It expands the 
protection granted to persons affected by non-international 
armed conflicts, further to Article 3 common to the four 
Geneva Conventions.  
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While the Additional Protocols are widely but not universally 
ratified, many of the provisions in both Protocols are 
regarded as customary and are consequently universally 
binding regardless of whether the relevant Protocol has been 
ratified by a particular State. For example, certain 
fundamental guarantees apply to persons in the hands of a 
party to the conflict.6 Israel has not ratified either of the 1977 
Additional Protocols, but it is bound by the customary rules 
reflected in these treaties, including these fundamental 
guarantees. The ICRC identified 161 rules of IHL that have 
reached customary status.7  

The current interpretations of the Geneva Conventions and 
the Additional Protocols, reflecting developments in law and 
practice since the time of their drafting, can be found in the 
ICRC Commentaries.8 

 

8. What is international  
human rights law? 

Human rights are fundamental rights and freedoms that are 
inherent to all human beings. All human rights are universal, 
inalienable, indivisible, interdependent, and interrelated.9 
Human rights can be generally categorized into civil, cultural, 
economic, political, and social rights. Respect for human 
dignity, and the related principles of equality and non-
discrimination, are the bedrock of IHRL. 

IHRL is the branch of international law that imposes 
obligations on States to respect, protect and fulfil human 
rights. Human rights standards and norms also establish an 
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expectation for non-State actors such as armed groups or 
business enterprises to respect human rights. When they 
exert a sufficient level of control and certain other conditions 
are met, armed groups have additional degrees of 
responsibility to protect and fulfil human rights. To respect 
human rights is to refrain from interfering with or curtailing 
the enjoyment of human rights. To protect human rights, 
States are required to protect rights holders from human 
rights abuses by third parties, such as armed groups or 
business enterprises, as well as private citizens. To fulfil 
human rights requires taking positive action to facilitate the 
enjoyment of human rights. The ratification of international 
human rights treaties requires States to domesticate their 
human rights obligations, through enacting legislation and 
other measures compatible with implementing these 
obligations. 

 

9. When and where does 
international human rights  
law apply? 

IHRL applies at all times, in peacetime as well as during 
armed conflict.  

A State is primarily obliged to comply with its human rights 
obligations within its own territory. Its human rights 
obligations also apply beyond its borders, extraterritorially, 
either when the State exercises effective control over such 
territory, or when its State agents exercise control over 
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persons or their enjoyment of their human rights. This occurs 
for example during an occupation. 

 

10. What are the main sources of 
international human rights law? 

The 1948 Universal Declaration of Human Rights (UDHR) is the 
foundation of IHRL. While it is not per se binding, it is now 
generally accepted as reflective of customary international 
law and has also been codified in international human rights 
treaties.  

There are 9 core international human rights instruments:  

• 1965 International Convention on the Elimination of All 
Forms of Racial Discrimination (ICERD) 

• 1966 International Covenant on Civil and Political Rights 
(ICCPR) 

• 1966 International Covenant on Economic, Social and 
Cultural Rights (ICESCR) 

• 1979 Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW) 

• 1984 Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (CAT) 

• 1989 Convention on the Rights of the Child (CRC) 

• 1990 International Convention on the Protection of the 
Rights of All Migrant Workers and Members of their 
Families (ICMW) 
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• 2006 International Convention for the Protection of All 
Persons from Enforced Disappearance (CPED) 

• 2006 Convention on the Rights of Persons with Disabilities 
(CRPD) 

Some of these instruments are supplemented by optional 
protocols. The interpretation of the provisions in these treaties 
can be found in “general comments” or “general 
recommendations”, published by the respective UN human 
rights treaty bodies mandated with monitoring their 
implementation by State Parties.  

 

11. How do international 
humanitarian law and 
international human rights  
law interact? 

As noted above, IHL regulates behaviour during armed 
conflict, whereas IHRL applies at all times. This means that 
the temporal scope of application of IHL and IHRL may 
overlap, since IHRL also applies during armed conflict. This 
raises questions of how these two bodies of law interact 
during armed conflict, particularly where it concerns issues 
that both bodies of law regulate.  

IHL and IHRL both have protective purposes, and some of 
their rules may overlap and complement each other. 
Complementarity occurs when IHL and IHRL contain 
simultaneously applicable rules which do not contradict each 
other, and instead influence and reinforce one another so 
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that each may be interpreted in light of the other.10 For 
example, IHRL has more robust provisions concerning judicial 
guarantees that can serve to inform the interpretation of IHL 
rules relating to detainees.  

At other times, IHL and IHRL may have conflicting norms. 
According to the principle of lex specialis, in case of conflict 
the more specific rule prevails over the more general rule 
applicable. Since IHL is the body of law that specifically 
regulates armed conflict, it will often be regarded as the lex 
specialis, and its rules will therefore take precedence over 
conflicting rules of IHRL. However, this will not always be the 
case as there are instances, even in armed conflict, where 
IHRL provides the more specific rule – the lex specialis – which 
prevails over a conflicting rule of IHL. Such instances are 
especially likely to occur in situations of occupation where 
the occupying power holds effective control and may 
perform governmental functions, such as law enforcement, 
for which IHRL provides more detailed and specific rules. 
IHRL’s greater aptness is even more pronounced in situations 
of prolonged occupation, which lack the provisional nature of 
the states of emergency that IHL is designed to regulate.   

 

12. What are armed conflicts? 
As alluded to above, there are two types of armed conflicts – 
international armed conflicts and non-international armed 
conflicts. The identity of the parties is the key factor to 
determine whether the conflict is of an international or non-
international nature. 
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The term “international armed conflict” refers to the resort to 
armed force between two or more States. This includes 
situations of occupation. The belligerents must be States, 
regardless of the intensity or duration of the fighting.  

The term “non-international armed conflict” refers to 
protracted armed violence either between a State’s armed 
forces and one or more armed groups, or between two or 
more such armed groups. In order for a situation of violence 
to qualify as a non-international armed conflict, the armed 
group involved must be sufficiently organized, and the 
violence must reach a certain level of intensity. The necessary 
thresholds for organization and intensity are not explicitly 
defined in IHL treaties, but indicative factors have been 
identified in jurisprudence, such as the internal structure of 
the group, the capacity to recruit, the duration and spread of 
the clashes, and the types of weapons used (see further, 
section 13, ‘What are armed groups?’). 

 

13. What are armed groups? 
Armed groups, or more accurately, organized armed groups, 
refers to the armed element of a non-State party to a non-
international armed conflict.  

Organized armed groups typically have some form of 
command structure; a common leadership with the ability to 
exercise control, enforce decisions, and ensure compliance 
with IHL; the ability to plan and conduct military operations; 
and a common purpose.11 
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14. What is a belligerent 
occupation? 

For the purposes of IHL, belligerent occupation is a factual 
situation wherein a State party to an armed conflict acquires 
effective control over foreign territory over which it does not 
have sovereign title.12 The definition of effective control that 
has gained acceptance consists of three cumulative 
conditions:  

• foreign forces are present without the consent of the local 
government; 

• these foreign forces are capable of exercising authority 
over the territory; and  

• the local government is incapable of exercising authority. 

According to this three-pronged test, the capacity of enemy 
forces to exert control over a territory is sufficient; such 
control does not have to be realised in practice. Nonetheless, 
there is disagreement as to the level of control required to 
satisfy this test.  

Under the “classical” approach to occupation, the law of 
occupation is applicable when, and only when, the occupier 
acquires and retains a (government-like) level of control that 
allows it to comply with the full corpus of occupation rules. 
Pursuant to this binary conception of occupation, if the level 
of control acquired by foreign forces falls below the requisite 
threshold of control, then none of the rules of the law of 
occupation would apply. Notably, the local population would 
be deprived of the protection of the law of occupation (and 
hence of most of the protections established in the Fourth 
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Geneva Convention) during the invasion phase. Thus, the 
classical approach to occupation leaves a significant 
protection gap.  

A more nuanced and pragmatic approach is the “functional” 
approach to occupation, pursuant to which a foreign State’s 
status as an occupying power as well as the scope of its 
obligations are both a function of the type and degree of 
control it exercises.13 On this view, a State is bound by at least 
part of the law of occupation as soon as it acquires some 
degree of control over a foreign territory or its population, 
even if this control does not enable it to comply with all of the 
rules of the law of occupation. In this case, it is bound by the 
law of occupation in relation to those issues, or areas of life, 
over which it has control, and only in relation to such issues. 
This means that some of the rules of the law of occupation 
apply, relevant to and depending on the limits of the control 
of the foreign State in its temporary administration of the 
occupied territory. 

When does an occupation end? Since the three constitutive 
elements of the test of effective control are cumulative 
conditions, it would apparently follow that the moment any 
of these three requisite conditions ceases to apply, the 
occupation ends. However, even while ground presence is a 
prerequisite for the start of an occupation, it is not essential 
for its continued existence. Even if the foreign State 
withdraws its military forces from an occupied territory and 
no longer has “boots on the ground”, this does not 
automatically terminate the occupation as effective control 
might not have in fact ceased.14 Rather, if the occupying 
power retains effective control even in the absence of ground 
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presence, the situation of occupation has not terminated. As 
long as the State has the capacity to send troops within a 
reasonable time to make its authority felt, it retains the 
requisite control and remains the occupying power.15 
Pursuant to the functional approach to occupation, this 
occupying power remains bound by those rules of the law of 
occupation that govern issues over which it has control. 
Occupation ends only when the occupying power has in fact 
ceased to exercise effective control over the occupied 
territory. Like the determination that effective control (and 
therefore occupation) exists, the determination that effective 
control (and with it the occupation) has come to an end is 
established by an objective determination of prevailing facts. 

Occupation, being a factual situation, is not in and of itself a 
violation of international law. However, a situation of 
occupation may arise as a consequence of unlawful resort to 
force (in violation of jus ad bellum) (see further, section 3, 
‘What is international humanitarian law?’). Moreover, 
annexation of occupied territory is unlawful under 
international law (see further, section 18, ‘What is 
annexation?’).  

 

15. What is the law of  
belligerent occupation? 

The law of belligerent occupation is an area of IHL comprised 
mainly of rules specified in the Hague Regulations (contained 
in the Hague Convention IV of 1907) and in the Fourth Geneva 
Convention of 1949. The law of occupation only applies to 
situations of occupation. While not prohibiting occupation, it 
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imposes a number of negative and positive obligations on an 
occupying power; a failure to comply with these obligations 
would constitute a violation of international law. The law of 
occupation thus establishes a set of protections for persons 
living under occupation (see further, section 4, ‘Who is 
protected under international humanitarian law?’) and 
imposes corresponding restrictions on the occupying power. 
It also requires the occupying power to discharge certain 
administrative functions in lieu of the displaced sovereign, so 
as to ensure public order and civil life,16 as well as the basic 
needs and well-being of the civilian population. The law of 
occupation is premised on respect for the displaced 
sovereign and the maintenance of the status quo, as 
occupation is a temporary administration of the occupied 
territory, and the occupying power is not the sovereign of this 
territory.  

During occupation, the IHL rules comprising the law of 
occupation apply to the occupying power in addition to other 
IHL rules applicable to that State as a party to an armed 
conflict, including, notably, rules regulating the conduct of 
hostilities (see further, section 17, ‘What are the basic 
principles governing the use of force in situations of armed 
conflicts?’). 

 

16. What are the main obligations  
of an Occupying Power? 

The occupying power’s core obligations include ensuring 
public order, and the civilian population’s basic needs and 
well-being. In its administration of the occupied territory, the 
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occupying power is required to respect the status quo ante, 
and balance between its security and the interests of the 
local population and displaced sovereign. Its positive 
obligations include, but are not limited to, ensuring food and 
medical supplies,17 maintaining health services,18 maintaining 
education institutions,19 ensuring access to essential 
supplies,20 and facilitating provision of religious services.21 

 

17. What are the basic principles 
governing the use of force in 
situations of armed conflict? 

Depending on the circumstances, the legal regime applicable 
when force is being used in situations of armed conflict, 
including occupation, may be either the rules regulating the 
conduct of hostilities derived from IHL, or the rules regulating 
law enforcement derived primarily from IHRL. Whether 
conduct of hostilities rules or law enforcement rules apply 
depends on the nature and purpose of the use of force. The 
conduct of hostilities regime regulates the use of force in 
active hostilities, whereas the law enforcement regime 
regulates the use of force by State officials in the 
performance of their duties in relation to public security, law 
and order. The conduct of hostilities regime is not applicable 
in situations of law enforcement, and since it places less 
stringent constraints on the use of force, its wrongful 
application in such situations would result in excessive, and 
unlawful, use of force. The risk of such unlawful use of force is 
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especially high in situations where a State is conducting 
hostilities and law enforcement operations simultaneously. 

See details about the key principles governing the use of 
force in hostilities and in law enforcement from pages 20-22. 
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CONDUCT OF HOSTILITIES:  
KEY IHL PRINCIPLES 
Under IHL, the rules regulating the conduct of hostilities 
include three key principles: distinction, proportionality, and 
precautions. These principles are part of customary 
international law. 

 

Distinction 

The principle of distinction asserts that the parties to a 
conflict shall at all times distinguish between civilians and 
combatants on the one hand, and between civilian objects 
and military objectives on the other, and that the parties 
should direct their military operations only against 
combatants and military objectives.22 

Based on the principle of distinction, all means and methods 
of warfare that cannot distinguish between those who take 
part in hostilities and those who do not or between civilian 
objects and military objectives are prohibited.  

 

Proportionality 

The principle of proportionality states that even in the 
presence of a clear military objective, it is prohibited to 
launch an attack where it can be expected to cause excessive 
incidental loss of civilian life, injury to civilians, damage to 
civilian objects (or a combination of these) compared to the 
concrete and direct military advantage anticipated.23 

20 
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Precautions in attack 

The parties to the conflict are obliged to respect the principle 
of precautions in attack, which supplements the general 
obligation to distinguish at all times between civilians and 
combatants, and between civilian objects and military 
objectives. Accordingly, the parties to an armed conflict must 
take precautionary measures in order to minimize civilian 
casualties and damages. These include notably (but not 
exclusively) obligations to: 

• take all feasible precautions in the choice of means and 
methods of attack by, for example, employing the most 
precise weapons at the disposal of a party;  

• give effective warning to civilians of an imminent attack 
unless circumstances do not permit;24 and  

• cancel or suspend an attack if it becomes apparent that 
the objective is not a military objective or that the attack 
will be disproportionate. 

 

Precautions against  
the effects of attacks  

The parties to the conflict must also take “passive 
precautions” to protect the civilian population and civilian 
objects that are under their control from future attacks by the 
enemy. For example, they must remove civilians and civilian 
objects from the vicinity of military objectives and avoid 
locating military objectives in or near densely populated 
areas in the first place.25 

21 
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LAW ENFORCEMENT: 
KEY IHRL PRINCIPLES 
Under IHRL, the rules regulating the resort to (potentially 
lethal) force by the party to the conflict – in situations of 
occupation, the occupying power – in order to maintain or 
restore public security, or law and order include a different 
set of conditions, that of necessity, proportionality and last 
resort.  

 

Necessity 

The use of force must be strictly necessary.26 Lethal force is 
permissible only when strictly unavoidable to protect life.27 

 

Proportionality 

The use of force must be strictly proportionate to the threat 
posed,28 and restraint should be exercised in the use of force 
to keep the harm inflicted to the minimum degree absolutely 
necessary, to minimize damage and injury, and to respect 
and preserve human life.29 

 

Last resort 

In general, precautions should be taken to avoid, as far as 
possible, the use of force, i.e., force should only be used as a 
last resort where there are no other means of preventing the 
threat from materializing.30 Non-violent means should be 
applied before resort to the use of force and firearms.31  

22 
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18. What is annexation? 
Annexation refers to a situation where a State proclaims its 
sovereignty over all or part of the territory of another State, 
as a unilateral act, that usually involves the (threat of) 
forcible acquisition of territory. This may be either de jure or 
de facto annexation. Annexation amounts to an act of 
aggression under international law, which is prohibited and 
constitutes an internationally wrongful act.32 This can occur 
where an occupying power incorporates all or part of the 
occupied territory into its own sovereign territory. Annexation 
of occupied territory is null and void from the perspective of 
IHL – the territory remains occupied, and the occupying 
power remains bound by all of its obligations under the law 
of occupation.33 

 

19. Who are combatants? 
Combatants, as defined in IHL, are those with a right to 
directly take part in fighting.34 This term applies only in 
international armed conflicts and refers to members of the 
armed forces of the parties (except medical and religious 
personnel). 

This designation is important for several reasons. The right to 
participate directly in hostilities affords combatant immunity 
for lawful acts of war. The right to conduct attacks also 
means that they can be attacked, unless they become hors 
de combat, in which case they enjoy protection from attacks 
(see further, section 4, ‘Who is protected under international 
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humanitarian law?’).35 If captured during an international 
armed conflict, combatants must be considered “prisoners of 
war” if they distinguished themselves from the civilian 
population while engaged in an attack or in military 
operations preparatory to an attack.36 Prisoner of war status 
grants combatants immunity from prosecution for lawful acts 
of war as well as the special treatment defined by the Third 
Geneva Convention. 

Members of armed groups that operate during an 
international armed conflict but are not part of regular State 
armed forces enjoy prisoner of war status if the group to 
which they belong conforms to four conditions: 

• it is commanded by a person responsible for 
subordinates; 

• its members display a fixed distinctive emblem, such as a 
uniform, recognizable at a distance;37 

• its members carry arms openly; and  

• it conducts its operations in accordance with the laws and 
customs of war.38 

In case of doubt whether a person enjoys prisoner of war 
status, they should be presumed to be a prisoner of war until 
a competent court decides otherwise.39 

Members of groups that do not follow these conditions and 
individuals that are not part of armed groups who take direct 
part in the hostilities are not regarded as combatants and do 
not enjoy the status of prisoners of war. Their status is 
therefore that of civilians (according to IHL treaties, in 
international armed conflicts, the two categories of 
“combatants” and “civilians” are mutually exclusive and 
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collectively exhaustive; there is no third category). Civilians 
do not enjoy immunity from prosecution for lawful acts of war 
and they lose their protection from attack only when and for 
such time as they take a direct part in hostilities. 

In situations of non-international armed conflict, the status of 
“combatant” does not exist. Instead, the term “fighters” is 
sometimes used, to refer to individuals who may be targeted, 
namely members of State armed forces and members of 
armed groups that perform a continuous combat function.40 

 

20. How are civilians protected 
under international 
humanitarian law? 

In the conduct of hostilities, civilians are protected against 
attack (see further, section 4, ‘Who is protected under 
international humanitarian law?’), i.e., they may not be 
targeted. They may lose protection against attack only when 
and for such time as they take a direct part in hostilities.41 
Contrary to combatants in international armed conflicts, 
civilians can be prosecuted for taking part in hostilities (even 
if they did not commit war crimes). It is therefore essential to 
identify who qualifies as a civilian. IHL defines a “civilian” as 
anyone who is not a combatant (see further, section 19, ‘Who 
are combatants?’). In case of doubt whether a person is a 
civilian or not, that person shall be presumed to be a 
civilian.42 
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In addition, IHL establishes protections for all civilians who 
are affected by an international or non-international armed 
conflict. They benefit from a number of protections, notably, 
humane treatment, protections against all acts of violence, 
and respect for their persons and honour. In international 
armed conflicts, civilians who find themselves in the hands of 
a party to the conflict (including an occupying power) of 
which they are not nationals, and which does not have 
diplomatic relations with their State of nationality, qualify as 
“protected persons” under the Fourth Geneva Convention. 
This is the case notably of civilians living in an occupied 
territory. A broad range of protections attaches to the status 
of protected persons. For instance, in addition to the above-
mentioned fundamental guarantees that apply to all civilians 
affected by an armed conflict, IHL (more specifically the 
Fourth Geneva Convention) obliges the occupying power to 
ensure their basic needs and well-being, and protects the 
family rights, religious convictions, practices, and customs of 
protected persons.43 

 

21. What are military objectives? 
Military objectives are strictly defined as “objects which by 
their nature, location, purpose or use make an effective 
contribution to military action and whose total or partial 
destruction, capture or neutralization, in the circumstances 
ruling at the time, offers a definite military advantage”.44 
Both parts of the definition must be fulfilled for an object to 
qualify as a military objective. During the conduct of 
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hostilities, only military objectives thus defined may be 
targeted by the parties to the conflict.45 

This definition may be difficult to apply in practice, especially 
with respect to objects that may be used for both civilian and 
military purposes. For example, a civilian TV or a radio station 
that is also used by the military for military communications 
may qualify as a military objective.  

The status of an object can change during an armed conflict, 
but even a so-called “dual-use object” is in fact either a 
military objective or a civilian object, depending on whether 
or not it falls within the above definition. 

 

22. How are civilian objects 
protected under international 
humanitarian law? 

IHL defines “civilian objects” as any object that is not a 
military objective (see further, section 21, ‘What are military 
objectives?’).46 In case of doubt whether an object which is 
normally a civilian object is a military objective, that object 
shall be presumed to be a civilian object.47 Civilian objects 
must not be attacked.48 Certain civilian objects are also 
afforded additional special protection, such as cultural 
objects and objects indispensable to the survival of the 
civilian population (for instance drinking water installations 
and supplies and irrigation works).49 

IHL also contains provisions protecting civilian objects in the 
power of parties to the conflict, including in occupied 
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territory. In occupied territory, the occupying power is 
prohibited from destroying public or private property.50 The 
occupying power must also ensure the proper working of 
medical and hospital facilities,51 and institutions for the care 
and education of children.52  

 

23. What are the legal obligations 
regarding humanitarian 
assistance in armed conflict? 

Civilians affected by armed conflict are entitled to receive 
humanitarian assistance, in particular food, medicines and 
medical equipment, and other vital supplies. IHL rules on 
humanitarian relief include provisions regarding relief 
consignments, equipment, and personnel. Humanitarian relief 
operations should be undertaken in an impartial manner, 
conducted without adverse distinction, and prioritized on the 
basis of need.53 

Parties to an armed conflict should consent to, allow, and 
facilitate rapid and unimpeded passage of humanitarian 
relief for civilians in need. 54 Significantly, this means that 
they may not arbitrarily block or interfere with such 
humanitarian relief supplies.  

In situations of occupation, the occupying power has the 
primary duty of ensuring the food, medical and other 
supplies essential for the civilian population.55 Where the 
population is inadequately supplied, the occupying power 
must consent to, allow, and facilitate the passage of relief.56 
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24. How do international 
humanitarian law and 
international human rights law 
protect detainees? 

In situations of occupation, IHL and IHRL protect 
administrative detainees (also called “internees”) as well as 
criminal detainees (those accused or convicted of a criminal 
offence). IHL protects detainees from the moment they are 
deprived of their liberty during the conflict, until their final 
release and repatriation (even if this takes place after the end 
of the conflict). IHRL protects detainees at all times. Under 
both IHL and IHRL, arbitrary deprivation of liberty is 
prohibited.57 

IHL allows for the administrative detention (or internment) of 
protected civilians only if necessary, for imperative reasons 
of security.58 Pursuant to IHRL, administrative detention is a 
measure of last resort, and requires a present, direct, and 
imperative threat.59 There are procedural requirements such 
as prompt notification of the reasons for arrest and 
detention, and rights of appeal and periodic review of the 
decision on internment.60 

IHL also addresses the situation of criminal detainees and 
affords them a number of judicial guarantees.61 These rules 
are complemented by IHRL rules – notably the right to a fair 
trial – which provide more specific content that informs the 
interpretation of the applicable IHL rules. 

Regarding treatment while in detention, IHL rules protect both 
the physical and mental integrity and well-being of those 
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deprived of liberty and regulate the material conditions of the 
detention. IHL provides for certain fundamental guarantees 
such as humane treatment and protections against violence 
to life and person, including outrages upon personal dignity. 
Furthermore, in relation to internees, the detaining authorities 
must comply with standards relating for example to the 
places of internment; the provision of sufficient food and 
drinking water, and necessary clothing; hygiene and medical 
attention; the exercise of religious duties; the pursuit of 
intellectual, educational, recreational, and physical activities; 
and contact with the outside world.62   

 

25. What are the responsibilities of 
States under international law? 

States have legal responsibilities derived from international 
law both towards other States and towards individuals. The 
notion of State responsibility signifies that States that do not 
respect their international duties have the obligation to 
immediately cease their illegal actions, offering, if required, 
appropriate assurances and guarantees of non-repetition 
and making reparations to those injured by the violation in 
the form of restitution, rehabilitation, compensation, or 
satisfaction. 

In addition to specifying what is required of a State that 
committed a violation, international law also instructs how 
third States – the international community – may or must 
react to violations of international law by other States. 
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In the field of IHL, Article 1 common to the four Geneva 
Conventions obliges third States to “ensure respect” for IHL in 
all circumstances. This means that, by virtue of having 
ratified the Geneva Conventions, third States are bound to 
take concrete measures to ensure respect of IHL by other 
States and non-State parties to an armed conflict, and by 
other actors. Third States must not encourage a party to a 
conflict to violate IHL. Third States additionally must not take 
action that would assist a State in the commission of 
violations, such as arms transfers or the sharing of 
intelligence. In fact, third States have a number of positive 
obligations in relation to compliance with IHL by parties to an 
armed conflict: they must take proactive steps to bring 
violations of IHL to an end and prevent further violations, 
notably by using their influence on the parties, if any. Actions 
taken by third States towards fulfilling their obligations to 
“ensure respect” under common Article 1 should not be 
viewed as illegal interference in the internal affairs of a 
sovereign State. 

If a State is involved in a violation of an international 
obligation by another State, by  

• aiding or assisting it in the commission of the violation;  

• directing and controlling the commission of the violation; 
or 

• coercing the violating State to do so,  

the third State must cease the violation, provide guarantees 
of non-repetition and offer reparations.63 

In case of a serious breach of a peremptory norm of 
international law (jus cogens) – such as the prohibition of 
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torture – additional responsibilities also arise for all States to 
cooperate to end the breach, not to recognize as lawful the 
situation created by the breach, and not to aid nor assist in 
the maintenance of that situation.64 

 

26. What are war crimes? 
War crimes are serious violations of IHL that give rise to 
individual criminal responsibility.65 Examples of war crimes 
include intentionally attacking civilians or civilian objects, 
pillaging a town or place, and committing torture or inhuman 
treatment. War crimes can be committed in both 
international and non-international armed conflicts.66  

War crimes are one type of international crimes, i.e., most 
serious crimes of concern to the international community as a 
whole. This means that they can be prosecuted by the courts 
of the State where they occur, but also by international 
tribunals or by the courts of third States. Other international 
crimes include the crime of genocide, crimes against 
humanity, and the crime of aggression.67 

Grave breaches are particularly serious violations of IHL 
committed during international armed conflicts. As such they 
are a sub-set of war crimes. Acts that amount to grave 
breaches due to their extreme gravity include the following:  

• wilful killing;  

• torture or inhuman treatment; 

• wilfully causing great suffering or serious injury to body 
or health; 
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• unlawful deportation or transfer or unlawful confinement 
of a protected person; 

• compelling a protected person to serve in the forces of a 
hostile Power; 

• wilfully depriving a protected person of the rights of fair 
and regular trial; 

• taking of hostages; and  

• extensive destruction and appropriation of property, not 
justified by military necessity and carried out unlawfully 
and wantonly.68 

 

27. What are the avenues for 
accountability? 

Accountability for violations of IHL may engage State 
responsibility or individual criminal responsibility. State 
responsibility applies to States that are parties to an armed 
conflict, as well as third States, pursuant to the obligation of 
all States to respect and to ensure respect for IHL.   

There are various pathways to accountability.  

States must suppress all breaches of IHL, and additionally are 
required to search for, prosecute or extradite perpetrators of 
grave breaches, and repress such breaches.69 States party to 
armed conflicts have positive obligations to bring ongoing 
violations of IHL to an end as well as prevent future violations. 

Third States also have the duty to take steps to ensure 
respect for IHL by parties to a conflict, and more broadly 
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obligations in response to serious breaches of peremptory 
norms.70 There is wide acceptance that third States must not 
knowingly aid nor assist another State in the commission of 
an IHL violation; must not instruct, direct or control private 
persons in the commission of breaches; and must not 
encourage violations of IHL. They are entitled (and arguably 
obliged) to take all reasonable measures to secure 
compliance with IHL. Third States may take unilateral 
measures or collective measures with other States. 

State responsibility for violations of IHL attributable to it is 
separate from individual criminal responsibility. For individual 
criminal responsibility, the State whose agents are implicated 
has the primary duty to investigate and prosecute the 
alleged criminal conduct. While national courts have the 
primacy of jurisdiction, where the relevant State is unwilling 
or unable genuinely to carry out investigation or prosecution, 
the International Criminal Court may exercise jurisdiction 
(provided certain preconditions are met), pursuant to the 
principle of complementarity.71 The jurisdiction of the Court is 
limited to the most serious crimes of concern to the 
international community – the crime of genocide, crimes 
against humanity, war crimes, and the crime of aggression.72 
Other States may also be entitled and even obliged to 
prosecute alleged grave breaches, regardless of where the 
crime was committed, the nationality of the perpetrators or 
victims. This is on the basis of the principle of universal 
jurisdiction, that certain crimes are so grave they affect the 
international community as a whole, and perpetrators should 
not be able to find safe haven in third countries.   
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1 Art. 38(1)(a)-(c), Statute of the International Court of Justice, 1945. 
2 Art. 38(1)(d), Statute of the International Court of Justice, 1945. 
3 Arts. 2(4), Art. 51 and more generally Chap. VII, Charter of the United 
Nations, 1945. 
4 Art. 4, GC IV. 
5 Art. 14, Instructions for the Government of Armies of the United States in 
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6 See Art. 75, AP I, and Art. 4, AP II. 
7 See ICRC, IHL Database – Customary IHL, https://ihl-
databases.icrc.org/customary-ihl/eng/docs/v1_rul.  
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databases.icrc.org/ihl/full/GCI-commentary; ICRC, Commentary on the 
Second Geneva Convention, 2017, https://ihl-
databases.icrc.org/ihl/full/GCII-commentary; ICRC, Commentary on the 
Third Geneva Convention, 2020, https://ihl-
databases.icrc.org/ihl/full/GCIII-commentary; ICRC, Commentary on the 
Fourth Geneva Convention, 1958; ICRC, Commentary on the First 
Additional Protocol, 1987; ICRC, Commentary on the Second Additional 
Protocol, 1987. The Fourth Geneva Convention is due to be updated. 
9 Art. 5, Vienna Declaration and Programme of Action, 1993, 
https://www.ohchr.org/en/professionalinterest/pages/vienna.aspx. 
10 This follows Art. 31(3)(c), Vienna Convention on the Law of Treaties, 1969. 
11 The required threshold in Art. 1, AP II is higher than in Article 3, common to 
the four Geneva Conventions.  
12 Art. 42, Hague Regulations IV. 
13 Diakonia considers this more nuanced and pragmatic approach, which 
has been endorsed by the ICRC and others, to be the better view. ICRC, 
Commentary on the First Geneva Convention, 2016, para. 310; UN Human 
Rights Council, ‘Report of the Detailed Findings of the Independent 
International Commission of Inquiry on the Protests in the Occupied 
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Palestinian Territory’, A/HRC/40/CRP.2, 2019, para. 67. See also for 
instance Marco Sassòli, “The Concept and the Beginning of Occupation” in 
Andrew Clapham, Paola Gaeta and Marco Sassòli (eds), The 1949 Geneva 
Conventions: A Commentary, Oxford University Press, 2015, paras. 47–51; 
Aeyal Gross, The Writing on the Wall, Cambridge University Press, 2017, p. 
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56; ICTY, Prosecutor v Naletilić & Martinović, Trial Judgment, IT-98-34, 31 
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Convention, 2016, paras 307–309. 
15 ICTY, Prosecutor v Naletilić & Martinović, Trial Judgment, IT-98-34, 31 
March 2003, para. 217. 
16 Art. 43, Hague Regulations IV. The French version, the only authentic 
version of the Hague Regulations, mentions “l’ordre et la vie publics” which 
is broader than suggested by the phrase adopted in the English translation 
of the regulations (“public order and safety”). 
17 Art. 55, GC IV. 
18 Art. 56, GC IV. 
19 Art. 50, GC IV. 
20 Arts. 55, 56, 59, GC IV. 
21 Art. 58, GC IV. 
22 Art. 48, AP I. 
23 Art. 51(5)(b), AP I. 
24 Art. 57(2)(c), AP I. 
25 Art. 58(b), AP I. 
26 This is different to the concept of military necessity. 
27 See, for example, Art. 9, Basic Principles on the Use of Force and Firearms 
by Law Enforcement Officials (Basic Principles), 1990. 
28 This test for proportionality weighs different elements than the principle 
of proportionality in IHL. 
29 Art. 5(a)-(b), Basic Principles. 
30 Arts. 4, 9, Basic Principles. 
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31 Art. 4, Basic Principles. 
32 Commentary to Arts. 40, 41, ILC Articles on Responsibility of States for 
Internationally Wrongful Acts, 2001. 
33 Art. 47, GC IV. 
34 Art. 43(2), AP I. 
35 Art. 41(1), AP I. 
36 Art. 44, AP I. 
37 Art. 44(3) of AP I sets an exception to this rule when the nature of the 
hostilities prevents the combatant from distinguishing himself or herself. 
There is an ongoing legal debate about the precise requirements of the 
“distinctive emblem” that combatants of non-regular armed forces are 
required to wear. 
38 Art. 4(2), GC III. 
39 Art. 5, GC III. 
40 The notion of “continuous combat function”, was developed by the ICRC 
to refer to individuals who assume a continuous function for an organized 
armed group involving their direct participation in hostilities. See, ICRC, 
Interpretive Guidance on the Notion of Direct Participation in Hostilities 
under International Humanitarian Law, 2009.  
41 Art. 51(3), AP I. 
42 Art. 50(1), AP I. 
43 See, particularly, Section III, Part III, GC IV. 
44 During the conduct of hostilities, only military objectives may be targeted 
by the parties to the conflict. Art. 52(2), AP I. 
45 Ibid.  
46 Art. 52(1), AP I. 
47 Art. 52(3), AP I. 
48 Art. 52(1), AP I. 
49 Arts. 53, 54(2), AP I. 
50 Unless such destruction is rendered absolutely necessary by military 
operations. Art. 53, GC IV; see also Arts. 46, 55, 56, Hague Regulations IV. 
51 Art. 56, GC IV. 
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52 Art. 50, GC IV. 
53 Arts. 69, 70(1), AP I. 
54 Art. 70(2), AP I. 
55 Art. 55, GC IV; Art. 69, AP I. 
56 Art. 59, GC IV. 
57 Art. 9, ICCPR; Rule 99 ICRC Customary Law Study (inferring the rule, 
inter alia, from Arts. 42, 43, and 78 GC IV and from Common Art. 3 to the 
four Geneva Conventions).   
58 Art. 78, GC IV. See also Arts. 41, 42, 68, GC IV, which set out the basis on 
which detaining authorities are allowed to detain protected civilians during 
international armed conflicts, both in situations of occupation and 
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relevant protections can be found in GC III.  
59 UN Human Rights Committee, General Comment 35, para. 15. 
60 Art. 75(3), AP I; Art. 78, GC IV.  
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65 Art. 8, Rome Statute of the International Criminal Court (Rome Statute), 
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